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The
Public Advocate

Influencing change to transform lives

18 June 2021

Attorney -Gener al s Depart ment
Attn: Elder Abuse Team, Family Safety Branch

3-5 National Circuit

CANBERRA ACT 2600

By email: nationalregister@ag.gov.au

Dear Sir/Madam

Thank you for the opportunity to make a submission in r
National Register of Enduring Powers of Attorney Consultation Paper.

As the Public Advocate (Queensland) | have a stat utory role to undertake systemic advocacy to
protect the rights and interests of Queensland adults with impaired decision -making capacity. | support
the Australian Governmentds efforts to i mplement a nat.i

| have been actively engaged with the legal and policy issues surrounding elder abuse, since the

Australian Law Reform Commi ssi onds iHidgrinbuseyA Natiohahtegalat i n g
Response.

In relation to this consultation process,| have had the benefit of reading the
submission dated 15 June 2021, in response to the Consultation Paper, that is attached to this letter.

I fully endorse the Queensland Law Societydsnssubmission
surrounding the establishment of a mandatory National Register of Enduring Powers of Attorney and

support its alternative proposals and suggestions. While the concept of a mandatory register appears

to present a simple solution to the various policy iss  ues arising from the misuse of enduring powers of

attorney, | agree with the Society that it potentially creates a range of other legal and policy

challenges for which no satisfactory solutions have been proposed.

| am particularly concerned that the prop osal to require registration of an enduring power of attorney

before it is regarded as valid will result in many fewer such documents being made, with consequential

negative impacts on levels of demand in the guardianship and administration system and the

Queensland Civil and Administrative Tribunal. In addition, there is little, if any, evidence that a

registration scheme has any impact in reducing financial abuse using enduring powers of attorney.

However, there is the potent i laddnpdteatially dishandst atornsyslhye me t o
giving them an increased sense of authority that may make their misconduct more difficult to

chall enge amdr she®mp, a Nati onal Register o6could also ser
an older person, bec ause the principal must take additional steps to revoke, amend or replace an

existing, regid stered EPOAG®G.

o
@

1 Queensland Law Society submission, p 12.
2 |bid.
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Again, thank you for your work to prevent and respond to elder abuse in the Australian community. |
look forward to the outcome of this consultation process and the Australian Govel
implementation of the National Elder Abuse Strategy.

Yours sincerely

Mary Burgess
Public Advocate

Enc.
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15 June 2021

Our ref: [BT-MC]

Mr Michael Tidball
Chief Executive Officer
Law Council of Australia
GPO Box 1989
Canberra ACT 2601

By email: michelle.roach@lawcouncil.asn.au; sarah.swan@Iawcouncil.asn.au
Copy: Kim.Chandler@justice.gld.gov.au; Melinda.Tubolec@)justice.gld.gov.au

Dear Mr Tidball

National Register of Enduring Powers of Attorney — Public Consultation Paper

The Queensland Law Society (QLS) thanks the Law Council of Australia for the opportunity to
provide comments in relation to the National Register of Enduring Powers of Attorney — Public
Consultation Paper (the Consultation Paper). This response has been compiled by the QLS
Elder Law Committee, Health & Disability Law Committee, and Succession Law Committee,
whose members have substantial expertise in this area.

Executive summary

QLS strongly supports the Federal Government’s work to date in promoting and protecting the
rights of older Australians, and its commitment to combatting financial abuse of older
Australians.! The Federal Government's commitment to these issues is outlined in its National
Plan to Respond to the Abuse of Older Australians (Elder Abuse) 2019-2023 (National Plan).?
QLS reiterates its support for measures to reduce the prevalence of all abuse of older
Australians.

' QLS recognises that in Aboriginal and Torres Strait Islander culture, the term “elder” refers to appointed community
representatives with cultural and other responsibilities, and may not necessarily denote, or be associated with, a person’s age.
The terms “elder” and “elderly” have also been rejected by various international bodies as ageist: Dale Avers et al, ‘Use of the
Term “Elderly” (2011) 34(4) Journal of Geriatric Physical Therapy 153, 153-4, United National Committee on Economic Social
and Cultural Rights, The Economic, Social and Cultural Rights of Older Persons (1995)
<https://www.refworld.org/pdfid/4538838f11.pdf>. More recent literature argues for a move away from age based criteria to “at-
risk” characteristics in identifying who is, or may, subject to abuse among Australia’'s older persons: Moir et al, ‘Best Practice for
Estimating Elder Abuse Prevalence in Australia: Moving towards the Dynamic Concept of “Adults at Risk" and away from Arbitrary
Age Cut-Offs’ (2017) 29(2) Current Issues in Criminal Justice 181. This is evident in recently enacted criminal offences in the
Australian Capital Territory, which define “vulnerable people” as those over 60 years old with additional vulnerabilities: Crimes Act
1900 (ACT) s 36A. Accordingly, this submission adopts the language of “older” and “older persons”, although “elder abuse” and
“elder financial abuse” are also used, as the generally recognised terms used to describe the financial abuse of older persons.
2 Council of Attorneys-General, National Plan to Respond to the Abuse of Older Australians (Elder Abuse) 2019-2023 (8 July

Law Council

2019).
Queensland Law Society is a constituent member of the Law Council of Australia OF AUSTRALIA




National Register of Enduring Powers of Attorney — Public Consultation Paper

The Consultation Paper proposes the introduction of a mandatory national registration scheme
(the National Register) for financial enduring powers of attorney (EPOAs) as a means to
reduce the prevalence of financial abuse of older Australians. QLS acknowledges that a
National Register could achieve a number of benefits. However, QLS expresses reservations
about the development of a National Register as currently outlined in the Consultation Paper.
QLS makes the following recommendations:

e Current State and Territory legislation should continue to govern both the form and
validity of an EPOA. The registrar of the National Register should not have the ability to
reject lodgement for minor non-compliance issues that a court or tribunal would not
consider a barrier to forming a valid EPOA;?

e Registration should not be a requirement for a validly made EPOA. In Queensland, an
attorney’s power for financial matters can commence immediately once the EPOA is
made* and QLS considers that this position should continue;

¢ While the National Register might be a document depository, QLS considers that the
classes of persons who should be able to be retrieve a copy of the EPOA as a result of
searching the National Register should be limited to courts and tribunals, principals,
principals’ legal representatives, nominated persons and attorneys. An attorney seeking
to rely on an EPOA should still present a physical or electronic copy of the EPOA to the
relevant financial institution.

e QLS suggests that the National Register could have a similar functionality to the
Personal Property Securities Register (PPSR) and act as an official noticeboard of
enduring documents. This would:

o mitigate privacy concerns (by restricting access to the contents of the EPOA to
courts and tribunals, principals, principals’ legal representatives, and attorneys);

o assist financial institutions in making their enquiries about a principal for the
purpose of a particular transaction;

o establish an order of priority for enduring documents; and,

o negate the need for States and Territories to rearrange current EPOA forms;

e |f it is contemplated that State infrastructure will be used to facilitate the National
Register, the States and Territories should be appropriately compensated and resourced
accordingly. Similarly, consideration needs to be given to the potential for dual
registration costs, and also the consequences of a person registering the same EPOA
on the two registers where, on the Queensland Land Titles Registry the EPOA could be
relied upon for land transactions, but would not be considered a validly made EPOA on
the National Register,;

e There needs to be sufficient education for users of the National Register, to reiterate that
just because an EPOA is registered does not mean it is a legally valid document or that
it may be relied upon. In particular, it should be emphasised that where an institution
seeks to rely on an EPOA that is registered, the institution must still make all the same
enquiries it usually does;

e There should be a focus on improving information for principals and attorneys so that
attorneys understand the gravity of their role and responsibilities under an EPOA,;

* Under s 113 of the Powers of Attorney Act 1998 (Qld), the Queensland Supreme Court or Queensland Civil and Administrative
Tribunal have the power to declare the validity of an EPOA.
* Powers of Attorney Act 1998 (Qld) s 33(1).
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e Research should be commissioned into the mandatory registration scheme in place in
Tasmania to examine the impact and effectiveness of a mandatory register on the
misuse and abuse of enduring documents;

e Research should be undertaken to comparatively analyse registration schemes for
enduring documents in other jurisdictions to ascertain whether such schemes have been
effective in reducing financial abuse against older persons (for example, the United
Kingdom, Germany, Japan etc.); and,

e Advice should be sought from criminologists to gain a better understanding of the
motivations and likely deterrents for attorneys who commit acts of dishonesty and fraud
to assess whether a register would be helpful in reducing the prevalence of financial
elder abuse.

Background and context

QLS understands that the current consultation follows a significant body of work previously
commissioned or undertaken at both the Federal Government level, as well as by various State
and Territory Governments, in relation to financial abuse of older Australians and enduring
documents.® The Consultation Paper proposes the introduction of a mandatory national
registration scheme for financial EPOAs as a means to reduce the prevalence of financial abuse
of older Australians.

Registration of EPOAs is currently required in most Australian jurisdictions where parties are
seeking to rely on an EPOA for any dealings in land.® The current absence of a compulsory
registration scheme for EPOAs’ (other than for transactions in land) reflects the fact that
enduring powers originated as a purely private arrangement between parties.® This does not
mean, however, that the role of an attorney is an unregulated one, nor is the attorney’s power
unfettered. Queensland has codified legal and ethical responsibilities for attorneys, such as the
obligation to:

e act honestly and with reasonable due diligence;®

e exercise powers according to the terms of the instrument;'®
« avoid conflict transactions;

e keep records;'? and,

e keep property separate.'

Additionally, an attorney who knows that a power given to the attorney has been revoked is
prohibited from exercising, or purporting to exercise, the power.™

5 See for example, Queensland Law Reform Commission, A Review of Queensland’s Guardianship Laws (Report No 67, 2010);
Victorian Law Reform Commission, Guardianship (Report No 24, 2012); Australian Law Reform Commission, Elder Abuse: A
National Legal Response (Report No 131, May 2017); Legislative Council Select Committee into Elder Abuse, Parliament of
Western Australia, '/ Never Thought It Would Happen to Me: When Trust is Broken (Final Report, September 2018).

5 For example, in Queensland EPOAs must be registered with the Queensland Titles Registry: Land Titles Act 1994 (Qld) s 132.
7 Except the register of EPOAs currently in force in Tasmania.

8 Trevor Ryan, Bruce Baer Arold and Wendy Bonython, ‘Protecting the Rights of Those with Dementia through Mandatory
Registration of Enduring Powers? A Comparative Analysis’ (2015) 36 Adelaide Law Review 355, 361.

9 Powers of Attorney Act 1998 (Qld) s 66.

' Ibid s 67.

" Ibid s 73.

"2 |bid s 85.

3 |bid s 86.

" lbid s 71.
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Courts and tribunals can enforce these duties, whether independently or on the application of a
wide range of concerned parties, and remedies can entail criminal sanctions, dismissal,
reporting requirements, and/or the appointment of a different guardian for personal matters or
an administrator for financial matters.'® Furthermore, certain decisions are beyond the scope
of an attorney’s appointment under an EPOA.

QLS recognises, however, that much of this regulation is ex post facto and can rely on egregious
abuses for detection and result in remedies that ‘are too late to provide adequate
compensation’.'”” The most common critique of the current framework of enduring documents
relates to the misuse and abuse of EPOAs by attorneys resulting from the breadth of financial
powers conferred by such instruments, combined with limited accountability and independent
monitoring of attorneys.'®

A number of reviews across Australia have considered the issue of a register of enduring
documents as part of broader reviews into guardianship, administration and substitute decision-
making, as well as elder abuse,'® of which some were not in favour of a mandatory registration
scheme.?® In the Queensland context, the Queensland Law Reform Commission (QLRC) has
previously recommended against the establishment of a mandatory registration scheme on the
basis that the benefits of registration did not outweigh the implementation burden.?’ The QLRC
raised concerns relating to costs and complexity associated with registration, as well as the
increased level of formality, all of which it noted could discourage people from making EPOAs.?

The Consultation Paper proposes the introduction of a mandatory registration scheme for
financial EPOAs only, and expresses that the purpose of the National Register is to:

e assist in determining the existence of EPOAs in relation to financial transactions, and
the scope of person’s will and preferences under those arrangements; and

e provide additional transparency about the use of those arrangements, in order to assist
in the prevention of financial abuse, and to help promote and protect the rights of older
Australians.?

The proposal for the development of a National Register of financial EPOAs as outlined in the
Consultation Paper is motived by two primary factors, being:

e anecdotal evidence suggesting that the abuse of EPOAs by attorneys is a prevalent form
of abuse of older persons and, while ‘not robustly qualified, is of sufficient volume to
warrant intervention’;?* and,

'S Guardianship and Administration Act 2000 (Qld) s 12.

'8 For example, the making or revoking of the principal's will: Powers of Attorney Act 1998 (Qld) s 3 “special personal matter”.

'7 Trevor Ryan, Bruce Baer Arnold and Wendy Bonython, ‘Protecting the Rights of Those with Dementia through Mandatory
Registration of Enduring Powers? A Comparative Analysis' (2015) 36 Adelaide Law Review 355, 362.

'8 Tiles et al, ‘Enduring Powers of Attorney: Promoting attorneys’ accountability as decision makers' (2014) 33(3) Australasian
Journal on Ageing 193.

19 See above n 5.

2 gee for example, Department of Lands, New South Wales, Review of the Power of Aftomeys Act 2003 (Issues Paper, 2009),
Australian Law Reform Commission, Community Law Reform for the Australian Capital Territory: Third Report — Enduring Powers
of Attorney (Report No 47, 1988); Queensland Law Reform Commission, Assisted and Substituted Decisions: Decision-Making by
and for People with a Decision-Making Disability (Report No 49, 1996).

21 Queensland Law Reform Commission, A Review of Queensland’s Guardianship Laws (Report No 67, 2010) Vol 3, 186
[16.259].

2 |bid.

2 Attorney-General's Department, Australian Government, National Register of Enduring Powers of Attorney (Public Consultation
Paper, April 2021) 3-5.

2 Attorney-General's Department, Australian Government, Enhancing protections relating to the use of Enduring Power of
Attorney instruments (Consultation Regulation Impact Statement, February 2020) 9.
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e advocacy from the Australian Bankers Association (ABA) and the Age Discrimination
Commissioner for reform of EPOA laws (supported by other community organisations)
to address challenges faced by financial institutions seeking to rely on EPOAs at the
peint of transaction, including the establishment of a national registration scheme.?®

While QLS strongly supports the Australian Government's commitment to combatting financial
abuse of older Australians, any policy response must balance competing values, such as
efficiency, functionality, certainty of transactions, cost to users, autonomy, protection and
privacy. The Australian Guardianship and Administration Council (AGAC) has cautioned that:

[tIhe design of the register must therefore reflect the intent to prevent abuse and promote
and protect the rights of older people ... A register of powers of attorney may have other
purposes, such as to provide certainty of transaction ... A register designed to prioritise
that purpose by favouring efficiency, functionality and open access over protection and
privacy, would fail to achieve the full potential of the significant financial investment
required for the establishment of a national register, to prevent the misuse of enduring
instruments.?®

The Consultation Paper states that ‘[flurther consideration of reforms to enhance safeguarding
provisions and enhance access to justice arrangements will follow development of a National
Register'?” It is QLS’ view that the development of a National Register must prioritise these
issues as part of the development, not as subsequent issues. In particular, the Australian
Government will need to have regard to the competing purposes of the National Register, and
consider how to balance certainty of transactions for financial institutions against the protection
of principals from financial elder abuse.

QLS’ comments are made on the basis that the National Register will act as an information
source for financial institutions and appropriate individuals to access when examining
transactions for which an EPOA is purported to be in effect. While QLS acknowledges that a
National Register of EPOAs might improve efficiency, transparency and accountability, QLS
expresses reservations about the design of the National Register as currently outlined in the
Consultation Paper. QLS recommends that if the development of a National Register is to
proceed, it should have similar functionality to the PPSR. In light of this, QLS makes the
following general comments in response to the Consultation Paper.

Benefits associated with a National Register

QLS supports strategies to reduce the prevalence of financial abuse of older Australians, and
acknowledges that a National Register of some form could provide certain benefits.

e Mitigating risk of lost documents — our members report that enduring documents can
be lost by the principal or attorney, and documents left with solicitors can be forgotten
about or become difficult to retrieve where the solicitor's firm name changes over time.
A National Register could provide a secure platform for documents to be stored and
retrieved by relevant parties (i.e., the principal, the principal’s legal representatives, the
attorney, nominated persons, and courts and tribunals), and could notify searching

% |bid 13-14.

% Australian Guardianship and Administration Council, Australian Guardianship and Administration Council Elder Abuse National
Projects — Enduring powers of attorney (financial) (Options Paper, December 2018) 62.

2 Attorney-General's Department, Australian Government, National Register of Enduring Powers of Attorney (Public Consultation
Paper, April 2021) 3.
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parties that a principal has a registered EPOA (for example, a family member may
search the register where a person loses decision-making capacity to ascertain whether
the person has made an EPOA). This in turn may reduce applications for guardianship
and administration in instances where an EPOA may already be in existence. A
memorandum of understanding between State and Territory tribunals and the National
Register could also be formed to reduce the number of applications and hearings.

¢ May assist tribunals and courts — further to the previous point, where principals may
make an EPOA and subsequently forget about its existence, lose the document or not
advise their attorney of the existence of the document, a National Register could assist
tribunals and courts to identify the existence of an EPOA in applications for guardianship
or administration.

e Promoting legal assistance — many EPOAs are currently being completed without a
solicitor's help. Mandatory registration by a legal practitioner or other appropriately
qualified person, would facilitate a degree of oversight by a legal practitioner, which in
turn would ensure that the registration process is undertaken by persons with specialised
knowledge. This will build community confidence in the National Register. QLS
suggests that the development of the National Register could include federal funding to
provide free EPOA making services in low socioeconomic or rural/remote communities
via a travelling team of practitioners doing periodic tours.

e Assist financial institutions — the creation of a National Register could provide an
efficient starting point for financial institutions for searches of an EPOA, particularly
where the principal/attorney is unable to produce the enduring document or the principal
has already lost capacity.

e An information platform — allowing estate practitioners to access information which
may assist in understanding of particular transactions carried out on behalf of a principal.

e Providing assistance where there are competing documents — the creation of a
National Register offers an opportunity to clarify document priority in cases where
multiple enduring powers of attorney exist across different jurisdictions. QLS
recommends that any approach must properly consider and include direction for a
principal to clarify the ‘hierarchy’ of competing EPOAs, and set out a process (which
may include a process made by legislative reform) to assist individuals in the revocation
or cancellation of previously made EPOAs.

¢ Identifying possible undue influence and capacity — it would raise suspicion if
several EPOAs were registered for the same principal in a relatively short period of time,
or where one person is the attorney for a number of different principals.

e Reduces the risk of reliance on superseded or revoked EPOAs — a National Register
would reduce reliance by attorneys on revoked EPOAs, although practitioner feedback
is that a National Register on its own is unlikely to assist in preventing financial abuse.

e Provide the principal with increased control — a National Register could assist adults
to have more control over their enduring documents, instead of relying on attorneys or
family members to produce it for them.

e Increased education — the National Register must be supported by an educational
element that points users to guidance and explanatory material as they develop their
EPOA, and may increase awareness of the rights and responsibilities of parties to an
EPOA.
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Risks associated with a National Register

While there are a number of benefits associated with a National Register of EPOAs, there are
also significant risks associated with the proposal for a National Register as currently outlined
in the Consultation Paper.

1. There are limitations to the usefulness of a National Register without
harmonisation of the legal framework

The Consultation Paper states that the National Register is proposed in response to the
recommendations made in the ALRC’s report, Elder Abuse: A National Legal Response.?®
However, the ALRC recommended that a national register should deal with enduring documents
as a whole (i.e., that it should have a wider scope than only financial EPOAs), as well as court
and tribunal appointments of guardians and financial administrators.?

The ALRC also recommended that a national register be established after agreement on:
nationally consistent laws governing EPOAs (including for financial, health and personal
matters); enduring guardianship; and, other personally appointed substitute decision-makers,
as well as the development of a national model enduring document.®® The ALRC highlighted:

An effective national register requires consistent state and territory legislation and a
single model enduring document that can be registered. Multiple documents with
different legal consequences would make a register unwieldy and complicated,
undermining the benefits of the register.®'

In response to the ALRC report, the Australian Government tasked AGAC with undertaking an
analysis of existing EPOA arrangements.*?> AGAC subsequently released a paper, Australian
Guardianship and Administration Council Elder Abuse National Projects — Enduring powers of
attorney (financial) (AGAC Options Paper).** The AGAC Options Paper presented possible
ways in which some degree of national consistency might feasibly be achieved. However,
AGAC agreed that it will ‘be difficult to establish a register without any consistency of state and
territory laws.”* In particular, it will be ‘very difficult for the registering body to ensure that formal
requirements have been complied with...in each jurisdiction.’”®

The ABA also raised the inconsistency in the laws concerning EPOAs as a major challenge for
financial institutions. For example, ABA Chief Executive Officer, Anna Bligh, has highlighted:

Currently, when you travel across state borders the Power of Attorney order can differ.
This can make it difficult to determine exactly who has authority for a person’s finances
and what type of authority they hold. When it's not clear, it's open to abuse by
unscrupulous people.

2 |bid 3.

29 Australian Law Reform Commission, Elder Abuse — A National Legal Response (Final Report, May 2017) Recommendation 5-
3, 181.

% |bid.

3" |bid 191.

32 Council of Attorneys-General, National Plan to Respond to the Abuse of Older Australians (Elder Abuse) 2019-2023 (8 July
2019).

33 Australian Guardianship and Administration Council, Australian Guardianship and Administration Council Elder Abuse National
Projects — Enduring powers of attorney (financial) (Options Paper, December 2018).

% |bid 60.

% |bid.
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We need a national standard to help bank staff better understand who has the power to
withdraw or transfer money on a customer’s behalf.*®

While a National Register may make it easier for financial institutions to identify the attorney,
the problem of interstate recognition and validity of EPOAs will remain even with the National
Register, and banks will still need to have regard to the mutual recognition rules of each State
and Territory.%

Similarly, without greater harmonisation of the legal framework, consideration must be given to
the issue of costs. If a person had an EPOA registered in Queensland and paid the registration
fees associated with the registration process (which might mean they have already been subject
to dual registration costs for registration on the Land Titles Registry), and then moved to New
South Wales, they may be required to prepare a new EPOA and register it on the National
Register and also with Land and Property Services NSW (which would result in four sets of
registration fees).

Additionally, a further issue to be explored is whether the National Register would need to keep
addresses and contact details for principals and attorneys up to date. This is particularly so if
the National Register is to have any notification function. While some EPOAs are made in
contemplation of an imminent loss of decision-making capacity, others are made many years
prior to their commencement. Will people whose EPOAs are registered need to keep the
registry notified of their current address and any change of state or territory that might mean
their EPOA is not valid in that jurisdiction? Would principals also need to ensure their attorney’s
and nominated person’s details are up to date? This could be addressed by requiring the
principal and attorney’s drivers licence number on registration.

Without harmonisation of the law relating to enduring documents, it appears that the introduction
of a National Register will significantly increase the cost and complexity of, and add confusion
to, the process of making an EPOA, and to the concept of advance care planning more
generally.

As harmonisation of the law governing EPOAs and guardianship has not been achieved, and
there is no national model enduring document, there remain significant differences in the way
that legislation prescribes the form, and validity, of enduring documents across the States and
Territories. At the outset, this increases the practical and operational difficulties associated with
the proposed model of the National Register, and limits its usefulness.

2. Divorcing EPOAs for financial matters from other substitute decision-making
arrangements in Queensland will compound inconsistencies in the law

In the same way that there are difficulties associated with having inconsistent laws across the
States and Territories, there are challenges with inconsistent laws within the same jurisdiction
for different enduring arrangements. In Queensland, it is difficult to divorce EPOAs for financial
matters from other substitute decision-making arrangements.

The Queensland substitute decision-making framework encompasses guardianship,
administration, EPOAs for personal (including health) and financial matters, non-enduring

% Anna Bligh, ‘Laws needed to curb aged financial abuse’, The Daily Telegraph (Sydney) 8 June 2018.

3 For the principles of mutual recognition, see ‘Recognition of interstate powers — Comparative table’,
https://www.bylawyers.com.au/file/76582001/Full%20commentary%20-%20Recognition%200f%20interstate %20powers %20-
%20Comparative%20table-76582001 292645.pdf.
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powers of attorney and advance health directives. There are legal concepts that are shared
between all of the different substitute decision-making mechanisms under this framework, such
as the definition of “capacity”.

Currently, where a party seeks to rely on an EPOA for dealings in land and registers the
document with Queensland Titles Registry, the entire EPOA is uploaded and searchable. At
the Queensland level, consideration will need to be given to whether the entire EPOA (which
may include instructions relating to personal and health matters, in addition to financial matters)
should also searchable via the National Register, or whether Queensland laws should be
changed so that only financial EPOAs are registered. However, this would have the effect of
changing only the requirements relating to financial EPOAs and having separate laws and
considerations for people creating, activating and legally complying with the provisions of
financial EPOAs. These requirements would be different to those relating to other powers of
attorney and substitute decision-making mechanisms (for example, advance health directives).
This could create confusion and potentially act as a deterrent to principals creating such
documents.

Accordingly, QLS recommends that the contents of a registered EPOA should only be
accessible by certain classes of persons, including the principal, the principal's legal
representative for an approved purpose, the attorney, nominated persons, and courts and
tribunals.

3. There is a limited evidence base to support the proposition that a National
Register will reduce financial abuse

Currently, there is limited evidence to support the introduction of a National Register as a means
to meaningfully combatting and reducing financial abuse against older Australians. The
National Plan states that ‘[rJobust evidence of what kinds of approaches work to prevent and
reduce the abuse of older people is scarce.”® It has also been acknowledged that there is
‘limited formal data to indicate the extent to which EPOAs may be being used to perpetrate
financial abuse.”®

Tasmania currently requires compulsory registration of EPOAs.*° However, it does not appear
that there has been any comprehensive review of the Tasmanian scheme to examine the impact
or effectiveness of a mandatory register on the misuse and abuse of enduring documents.*'
On the contrary, the Chief Executive Officer of the Public Trustee of Tasmania has previously
highlighted that a register has not reduced financial abuse of older persons in that State:

We have had a number of cases where there has been financial abuse of an elderly
person. The registration of the document has not prevented that, and ... cannot do so

% Council of Attorneys-General, National Plan to Respond to the Abuse of Older Australians (Elder Abuse) 2019-2023 (8 July
2019) 14. See also Kelly Purser et al, ‘Alleged Financial Abuse of Those Under an Enduring Power of Attorney: An Exploratory
Study' (2018) 48(4) The British Journal of Social Work 887; Kelly Purser, Tina Cockburn and Elizabeth Ulrick, ‘Examining Access
to Formal Justice Mechanisms for Vulnerable Older People in the Context of Enduring Powers of Attorney’ (2019) 12 Elder Law
Review 1; Australian Institute of Family Studies, Elder Abuse National Research — Strengthening the Evidence Base: Research
definition background paper (Background Paper, 2019).

¥ Attorney-General's Department, Australian Government, Enhancing protections relating to the use of Enduring Power of
Attorney instruments (Consultation Regulation Impact Statement, February 2020) 9.

40 Under the Powers of Attorney Act 2000 (Tas).

*! Limited information about the number of EPOAs registered on the Land Titles Register of Deeds in Tasmania against
population estimates etc is provided in the Attorney-General's Department, Australian Government, Enhancing protections
relating to the use of Enduring Power of Attorney instruments (Consultation Regulation Impact Statement, February 2020) 28.
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... | do not believe that mandatory registration has any effect on financial abuse, or
detection or deterrence of fraud ...*?

Much financial abuse of older persons arises from attorneys misusing powers properly granted
to them, not because the document is fraudulently or improperly made.** While a National
Register may have some benefit, it cannot eradicate certain abuses. For example, the Law
Society of New South Wales has previously submitted:

While a register may have the benefits envisaged in identifying persons holding powers
of attorney, the Law Society of NSW is not persuaded that this, in itself, would operate
in any practical or effective way to prevent, or affect, the incidence of elder abuse.*

Other studies have identified that there is limited understanding about the attorney’s powers
and obligations, which is a primary contributor to financial abuse. For example, one mixed-
method study identified that across all user groups and all methods of data collection, ‘the role
of the attorney in an EPA was consistently identified as problematic.”®* The study highlighted
that education of attorneys as to their roles and responsibilities is key to reducing financial
abuse, and that principals should be advised to put conditions and limitations on the attorney’s
authority to act, to provide direction for attorneys and enhance accountability.*® Our members
have also highlighted the importance of educating principals in their rights under EPOAs, and
suggest that a team of educators should be deployed to the aged-care sector for example, to
educate older Australians and care staff.

There should also be a focus on understanding why people commit financial abuse against
family members or friends when acting as their attorneys, and QLS recommends that advice be
sought from criminologists to gain a better understanding of the motivations and likely deterrents
for attorneys who commit acts of dishonesty and fraud.

4. Privacy concerns may make people reluctant to make EPOAs, particularly where
such instruments include instructions for other (i.e., personal and health) matters

It is not only older Australians who make enduring documents. People may make an EPOA for
a variety of reasons. The current Queensland EPOA form allows principals to appoint substitute
decision-makers for personal (including health) matters, in addition to financial matters. QLS
raises this as a serious privacy concern for Queensland principals whose entire EPOAs, which
might include instructions relating to personal and health matters (or indeed, sensitive financial
transactions), would be searchable and accessible on the National Register as currently
proposed.

People may be reluctant to make EPOAs if they know their arrangements will become public.
The Victorian Privacy Commissioner has commented in this respect:

2 |_etter from Chief Executive Officer, Public Trustee, Tasmania to Chair, Law Reform Committee, Parliament of Victoria, 3
November 2009, as quoted in Law Reform Committee, Parliament of Victoria, Inquiry into Powers of Attorney (2010) 228.

3 See for example, Perpetual Trustee Company v Gibson and Anor [2013] NSWSC 276; The Public Trustee of Queensland (as
Litigation Guardian for ADF) v Ban [2011] QSC 380; Smith v Glegg [2004] QSC 443; Anderson v Anderson [2013] QSC 008;
Moylan v Rickard [2010] QSC 327; Western v Male [2011] SASC 75; Barkely v Barley Brown [2009] NSWSC 79; Mary Alice
Hughes by her Tutor NSW Trustee & Guardian v Hughes [2011] NSWSC 729.

4 Law Council of Australia, Inquiry into Protecting the Rights of Older Australians from Abuse, Submission 61 to Australian Law
Reform Commission.

5 Tiles et al, 'Enduring Powers of Attorney: Promoting attorneys' accountability as decision makers’ (2014) 33(3) Australasian
Journal on Ageing 195.

“5 Ibid.
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