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Summary and critical guestions

The Public Advocate is undertaking a project on the interactions between adults with cognitive
disability and the criminal justice system in Queensland. The aim of this project is to identify
opportunities for reform to ensure that the rights of adults with cognitive disability are upheld during
these interactions.

This discussion paper is the fifth and final in a series of papers that will be used to guide stakeholder
consultation.

The focus of this paper is victims of, and witnesses to, crime in Queensland. It aims fo provide an
overview of issues that may be experienced by adults with cognitive disability who interact with the
criminal justice system as victims, and as witnesses.

Issues identified in the paper include:
The overrepresentation of adults with cognitive disability as victims of crime
This issue is driven by:

e In private homes:

o The heightened vulnerability of an adult with cognitive disability when an infimate
partner or family member is also the person’s primary carer.

o The assumpftion, on the part of a perpetrator, that an adult with cognitive disability
may be unable to report a crime.

o Community services not recognising violence or abuse against an adult with
cognitive disability who is living with family.

e Inshared home environments:

o Instances of violence or abuse being viewed as a service incident or behavioural
challenge and consequently not being reported to police.

o Challenges experienced by adults with cognifive disability when seeking to leave a
shared home environment where violence or abuse may have occurred,
particularly when they have complex support needs or have substitute decision
makers appointed.

e Legislative definitions of family and domestic violence that do not include all relationships in
which people with disability experience violence or abuse.

e The heightened vulnerability of an adult with cognitive disability to financial abuse when
there is a reliance on others to make financial decisions on their behalf.

e Adult women with cognitive disability being particularly vulnerable to becoming victims of
crime due to arange of factors.

e The impacts of social isolation and lack of formal and informal safeguards to assist with
identifying and preventing abuse.

e The focus on reactive approaches to address the high incidence of crimes committed
against adults with disability.

A reluctance to report incidences of crime
Underpinning this issue is:

e A fear among adults with cognitive disability of not being believed or being perceived as
lacking credibility when they report a crime.

¢ Communication challenges for adults with cognitive disability that impact on them
reporting crimes to police.

e Alack of awareness among adults with cognitive disability of their rights as a victim or
witness.

e Limited access to alternative secure and accessible accommodation if relationships in living
environments break down.
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A lack of identification and recognition of support needs during criminal justice processes for
victims and witnesses with cognitive disability

Parts of the system in which this occurs include:

e During police interviews, which can be particularly distressing for adults with cognitive
disability, driven by:

o Negative aftitudes and discrimination by police leading to assumptions about the
credibility of an adult with cognitive disability as a victim or witness.

o Alack of recognition of the importance of an adult with cognitive disability having
access fo a support person during police interviews and procedures.

o Victims potentially being misidentified as perpetrators and hence not being
provided with the opportunity to tell their story.

e Courts, which can be related to:

o A denial of an adult’s legal standing due to a perception of mental incapacity,
which limits their opportunity to provide evidence in court.

o The use of disability related supports potentially leading to an assumption of mental
incapacity by the court.

o The impact of court delays on the memory and recall of an adult with cognitive
disability.

o The overwhelming nature of a courtroom setting, which can limit the participation of
adults with cognitive disability in proceedings.

o Specific communication challenges associated with the preparation of a victim
impact statement by an adult with cognitive disability.

e Detention, Sentencing and Post release settings, which can be related to:

o The availability and accessibility of restorative justice conferencing for adults with
cognitive disability who are victims of crime.

o While acknowledging that it is an opt-in model, some adults with cognitive disability
may experience fear and anxiety while on a victims register.

This paper also includes a summary of key policies and legislation relevant to victims of, and
withesses to, crime in Queensland, including:

The Evidence Act 1977 (Qld).

The Penalties and Sentences Act 1992 (Qld).

The Victims' Commissioner and Sexual Violence Review Board Act 2024 (Qld).
The Corrective Services Act 2006 (Qld).

The Mental Health Act 2016 (Qld).

Relevant recommendations, strategies and opportunities for improvement are also discussed.

The following key questions are posed for further discussion:

1. To what extent are adults with cognitive disability over-represented as victims of crime in
Queensland?
What can and should be done to address thise
3. What reforms are required to ensure that adults with cognitive disability who are victims of, or
witnesses to, crime are:
ad) encouraged to report their experiences;
b) meaningfully heard; and
c) adequately supported before, during and after their involvement with the criminal justice
systeme

N
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Infroduction
The Public Advocate

The position of the Public Advocate is established under chapter 9 of the Guardianship and
Administration Act 2000 (Qld) to promote and protect the rights and interests of Queensland adults
with impaired decision-making ability through systemic advocacy.

Section 209 of the Guardianship and Administration Act states that the functions of the Public
Advocate are:

a) promoting and protecting the rights of adults with impaired capacity (the adults) for a matter;

b) promoting the protection of the adults from neglect, exploitation, or abuse;

c) encouraging the development of programs to help the adults to reach the greatest
practicable degree of autonomy;

d) promoting the provision of services and facilities for the adults;

e) monitoring and reviewing the delivery of services and facilities o the adults.!

Cognitive disability

The term used to describe the people who are the focus of this paper is ‘adults with cognitive
disability’. Cognitive disability, as the Royal Commission into Violence, Abuse, Neglect and
Exploitation of People with Disability (Disability Royal Commission) has noted, ‘arises from the
interaction between a person with cognitive impairment and aftitudinal and environmental barriers
that hinder their full and effective participation in society on an equal basis with others.’2 People
may experience cognitive impairment if they have an intellectual disability, acquired brain injury,
neurological disorders (such as dementia), or if they have a mental health condition.3

People with cognitive disability may experience difficulty with communication, aftention,
concentration, memory, thinking, and learning.4 Sometimes a person with cognitive disability will
have impaired decision-making ability. This may be episodic or temporary for some, requiring
infensive supports at specific fimes, while others may require lifelong support with decision-making
and communicating their choices and decisions.

Other terms used in reports, legislation, policies, research and official documents referenced in this
paper include; ‘people with impaired decision-making ability’, ‘people with impaired capacity’,
people with an ‘impairment of the mind’, ‘people with cognitive impairment’ or, more broadly,
‘people with disability’ or ‘people with a mental health condition’.

The criminal justice system

The criminal justice system in Australia is complex, with considerable variability evident at
Commonwealth, state and territory levels when it comes to the existence of particular criminal
offences and the ways that police services and courts deal with alleged breaches of them. Each
jurisdiction also differs in ferms of enforcement, prosecution and judgement of criminal charges.

Given this variability, it is important to note that this paper explores the criminal justice system in
Queensland and the issues that arise in this state.

! Guardianship and Administration Act 2000 (Qld) s 209.

2 Royal Commission info Violence, Abuse, Neglect and Exploitation of People with Disability, Executive summary: Our vision
for an inclusive Australia and recommendations, Final report, September 2023, p. 316.

3 Royal Commission info Violence, Abuse, Neglect and Exploitation of People with Disability, Executive summary: Our vision
for an inclusive Australia and recommendations, Final report, September 2023, p. 316; DV Jeste, GML Eglit, BW Palmer, JG
Martinis, P Blanck, ER Saks, ‘Supported decision making in serious mental illness’, Psychiatry, vol. 81, no. 1, 2018, pp. 28-40.

4 Royal Commission info Violence, Abuse, Neglect and Exploitation of People with Disability, Executive summary: Our vision
for an inclusive Australia and recommendations, Final report, September 2023, p. 316.
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The criminal justice system in Queensland involves a vast array of people and roles, including the
police service, prosecutors, defence lawyers, support groups, the courts, the corrections system,
forensic care systems and the parole system.

Adults with cognitive disability may inferact with the criminal justice system for a number of reasons,
including as witnesses, as victims of crime (the focus of this paper), or as those accused of
committing a criminal offence. There have been many concerns raised in the past regarding how
the criminal justice system interacts with people with disability, including very recently in the work of
the Disability Royal Commission.>

In short, adults with cognitive disability, and indeed people with disability generally, are
overrepresented in the criminal justice system, leading to concerns about the lack of access to
justice for people with disability, and about the mainstream criminal justice system’s failure fo make
sufficient accommodations for the needs of people with disability.¢

These maftters are highly relevant to the Public Advocate’s systemic advocacy functions in relatfion
to adults with impaired decision-making ability.

Adults with cognitive disability in the Queensland
criminal justice system

This project aims to explore the various issues faced by adults with cognitive disability in
Queensland when they interact with the criminal justice system and identify opportunities for reform
to ensure that their rights are upheld during these interactions.

The Public Advocate will be seeking feedback from key stakeholders and asking questions focusing
on issues relevant to adults with cognitive disability.

A series of discussion papers has been developed and used as the basis for consultations. The
papers and consultations explore key elements of a person’s potential involvement with the
criminal justice system, and include these topics (in addition fo victims of, and witnesses to, crime):

policing (released in April 2024);

courts (released in February 2025);

forensic system (mental health and disability) (released in August 2025); and
detention (released in February 2026).

The findings from the consultations will inform the development of a reform recommendations
report for consideration by the Queensland government.

Scope of this paper

The focus of this discussion paper is the experiences of adult victims and witnesses with cognitive
disability in Queensland.

The paper includes three questions to guide targeted consultations that will be undertaken with
stakeholders.

5 Royal Commission info Violence, Abuse, Neglect and Exploitation of People with Disability, Overview of responses to the
Criminal justice system issues paper, 2020.
¢ lbid., p. 3.
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Overview

In Queensland, under the Human Rights Act 2019 (Qld), ‘Every person is equal before the law and is
entitled to the equal protection of the law without discrimination’.” The Act also includes a number
of ‘Rights in criminal proceedings’® and rights in relation to a ‘Fair hearing’.?

‘Equal recognition before the law’ 10 and ‘Access to justice'!! are also amongst the rights outlined in
the United Nations Convention on the Rights of Persons with Disabilities (UNCRPD), which Australia
has raftified.

However, despite these commitments and protections, there are a range of issues and challenges
that adults with cognitive disability may experience that can affect their participation in police and
court processes and their equal access to justice as a victim of, or witness to, a crime in
Queensland.

The journey for victims and withesses

When a person is a victim of crime in Queensland, their first interaction with the criminal justice
system will likely be reporting the crime to police.

Reporting could take place at the crime scene (if police are in attfendance) or potentially
sometime later at a police station that the victim attends, or alternatively, when police visit them at
another location (such as their home).

Once a statement is taken by the police, it is combined with other evidence to assist in determining
whether there is sufficient information to charge an alleged offender with a crime.

Dependent on the nature and seriousness of the crime, proceedings will then transition to a court
setting for a hearing.

If the alleged offender concedes the basic facts of the case, acknowledges they have caused
harm, and takes responsibility for their actions, Adult Restorative Justice Conferencing could take
place to resolve the maftter.

If the alleged offender pleads not guilty o the criminal charge or charges a frial will follow.

During a frial, the victim may be called upon to appear and provide details of the crime to the
court, either in person or via video link, should certain circumstances apply.

The victim can also be cross-examined by the alleged offender’s legal representatives, who may
challenge their recollection of events or details of the crime.

Should the alleged offender be found or plead guilty to the criminal charges filed against them,
they will be sentenced by the magistrate or judge presiding over the case.

At the time of sentencing, a victim of crime may also be able to prepare and have submitted what
is known as a victim impact statement. This is a statement about how the crime has affected the
life of the victim. It assists the court to better understand the impact of the crime before a
sentencing decision is made.

Following sentencing, a victim may be entitled to certain information about an offender. The
information that can be provided is dependent on the nature of the crime committed and the

7 Human Rights Act 2019 (QId) s 15(3).

8 Human Rights Act 2019 (Qld) s 32.

? Human Rights Act 2019 (Qld) s 31.

10 United Nations, Convention on the rights of persons with disabilities, GA Res 61/106, 76th plen mtg, UN Doc A/RES/61/106
(adopted on 13 December 2006), Article 12.

" Ibid., Article 13.
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offender’s sentence and includes information about where the offender is located and when they
are released from custody.

When a person is a witness to a crime, their interactions with the criminal justice system may also
commence with areport to the police, either af the scene of the crime or sometime later at
another location like a police station or their home if visited by police. They may also be contacted
by the police to make a statement if they are noted by the victim as a witness to the alleged
offence.

Like the victim’s statement, the information provided by a witness is also used by the police to
determine if evidence is sufficient to charge a person with a crime.

Should an alleged offender be charged with a crime and the matter proceed to a frial, a witnhess
may be called to give evidence at the trial by either the defence or the prosecution. Legal
representatives from both the prosecution and defence can ask questions of the witness, to
confirm or challenge elements of the statement that they originally made to the police.

Once this component of a criminal trial is complete, the witness’'s contact with the criminal justice
system normally concludes, with no further action necessary.
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Summary - the victim and witness journey

INTIAL INCIDENT
This could include: \ REPORTING THE CRIME TO POLICE
* Being a witness to a crime

* Takes place at the scene soon after crime is
committed OR sometime later at a police
station or another location (like home)

¢ Statement is provided to police detailing
what happened

* Police decide if there is enough evidence to
make an arrest

* Being a victim of a crime

3

INITIAL
PROCEEDINGS

* Case may proceed to
court, depending on the

type and seriousness of 4 ALTERNATIVETO

the crime COURT

¢ During a trial, the victim or
witness may be called
upon to provide details on ¢ |fan alleged offender agrees to
what they saw or what the basic facts, acknowledges
happened to them any harm caused and takes

« Victims or witnesses can responsibllity for thelr actions,

: adult restorative justice

:lelegé)ji?:ear:glgr?gl?g:lhe conferencing may take place

representatives, who may
SENTENCING

challenge their recollection

of events or details of the

crime o If the alleged offender
pleads guilty or is found
guilty, the victim can prepare

a victim impact statement

that will be considered

during sentencing

AFTER SENTENCING

e Avictim or witness may be
eligible to receive information
about an offender depending
on the nature of the offence
and only if sentenced to a
period of imprisonment
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Issues

Overrepresentation of adults with cognitive disability as
victims

While specific data is not available on the rates of crime against adults with cognitive disability in
Queensland, people in this cohort are, as described below for other jurisdictions, generally over-
represented as victims of crime.

The Disability Royal Commission found that people with cognitive and/or psychosocial disability are
disproportionately victims of abusive or violent criminal conduct.2 In its final report, the Disability
Royal Commission drew on data from a study conducted by the National Disability Data Asset
(NDDA\) justice test case. This pilot study, which included 2.8 million people, linked several New
South Wales datasets with relevant national data to determine the extent to which people with
disability have contact with the state justice system.!3 The concluding data indicated that ‘nearly
one in three people in New South Wales accessing a core disability support were victims of crime
reported to police between 2009 and 2018." 4 Analysis of the NDDA data showed that ‘people with
disability aged 10 to 64 were 2.4 to 2.7 times as likely to be victims of violent crime than the general
population in this period.’15

This aligns with other studies that highlight people with disability as being more likely to be victims of
crime than other groups in the general population.¢

In relation to violent crime, the Australian Institute of Health and Welfare (AIHW) reported that 47%
of adults with disability have experienced violence after the age of 15, compared with 36% of
those without disability.1”

It is also estimated that women with disability are between four and 10 fimes more likely to be
victims of sexual violence, 8 with between 39 and 60 percent of women with cognitive disability
being sexually assaulted before the age of 18.17

Some of the factors that contribute to this over-representation are detailed below.

People with cognitive disability in family homes

The inherent power imbalance that exists when an intimate partner or other family member is also
an adult’s primary carer can increase the vulnerability of a person with cognitive disability living in a
private or family home to becoming a victim of crime.20 The Disability Royal Commission reported
instances of family members in supporting roles exerting complete conftrol over the life of a person
with cognitive disability. This control included ‘restricting their movement; controlling their finances;
limiting their access to supports; and subjecting them to emotional or physical abuse when they
challenge this control.’2!

12 Royal Commission into Violence, Abuse, Neglect and Exploitation, Criminal Justice System Issues Paper, January 2020, p. 1.
13 Royal Commission into Violence, Abuse, Neglect and Exploitation, ‘Volume 3: Nature and extent of violence, abuse,
neglect and exploitation’, Final Report, September 2023, p. 237.

14 bid.

15 |bid.

16 Victorian Equal Opportunity and Human Rights Commission, Beyond doubt: The experiences of people with disabilities
reporting crime — Research findings, July 2014, p. é.

17 Australian Institute of Health and Welfare, People with disability in Australia 2022: in brief, 2019.

18 Australian Bureau of Statistics, Disability and Violence, <https://www.abs.gov.au/statistics/people/crime-and-justice/focus-
crime-and-justice-stafistics/latest-release>, 2021.

1 R Bowman, J R Scott, T L Morris, ‘Sexual abuse prevention: a training program for developmental disabilities service
providers’, Journal of Child Sexual Abuse, vol. 19(2), 2010, pp.119-127.

20 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, Overview of responses to the
Violence and abuse of people with disability at home Issues paper, March 2022, p. 3.

21 |bid.
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The assumption on the part of a perpetrator that an adult with cognitive disability may be unable
tfo report a crime can heighten the adult’s vulnerability to being victimised by the person providing
support.

Adding to this are instances where community services may not recognise the extent of the
violence or abuse against a person with cognitive disability, making that person vulnerable to
further criminal acts. For example, when a person with a disability enters a hospital with injuries
following a violent incident, the hospital may contact the family member or guardian who
committed the violence or abuse without consulting with, or obtaining the consent of, the person
with disability.22 This may lead to further violence or abuse of the victim, via reprisals or retaliatory
activities by their carer.

People with cognitive disability in shared home environments

While many people with cognitive disability reside in the community with family or friends, some,
and particularly those with more complex conditions, reside in places that are shared with other
people with disability and where disability and/or health supports are provided. These residences
include disability accommodation services, supported accommodation, boarding houses and
hostels, and residential aged care facilities.23

Australia’s Disability Strategy 2021-2031 recognises that people with disability living in shared
environments such as group homes or boarding houses are more likely to experience violence.?4
The National Disability Insurance Scheme (NDIS) Quality and Safeguards Commission has also
acknowledged that Australians living in group homes have been subjected to sexual misconduct,
coercion, serious injury, abuse and neglect.25

A report prepared for the Australian Human Rights Commission (AHRC) further identified a ‘strong
association between institutionalisation and violence whereby residents in such facilities are
significantly more vulnerable to violence than those not in such facilities.’ 26

The Disability Royal Commission referenced a stakeholder who described violence, abuse, neglect
and exploitation of people with disability as being ‘pervasive in group homes’ and that it occurs
‘almost as part of the day-to-day practices in these environments.’ The stakeholder observed that
‘this normalisation of abuse is underpinned by a lack of understanding of key concepfs like respect,
dignity and human rights.’27

For the most part, specialist accommodation facilities are operated by government and
nongovernment agencies. These agencies tend to be viewed as being responsible for managing
any issues that arise in these environments internally, and to not require intervention by police or the
legal system.28 Any incidences of domestic and family violence (DFV) are often characterised as
social, rather than legal, problems.2? As a result, the victims of abuse are not afforded the
opportunity to report such crimes to police.

People with cognitive disability who have become victims of crime in these accommodation
seftings may have entered the accommodation, initially, through a decision made by a substitute
decision-maker, which may prevent them being readily able to relocate on their own volition. It
may also be difficult for them to leave due to the nature of the disability supports they rely on, or
the limited availability of alternative accommodation or service providers, or both.

22 Association of Employees with Disability Legal Centre, ‘Submission fo the Royal Commission into Violence, Abuse, Neglect
and Exploitation of People with Disability’, Violence and Abuse of People with Disability at Home, 10 February 2021, pp. 4-5.
2 Office of the Public Advocate (Qld), Submission to Inquiry into Support for Victims of Crime, 3 April 2023, pp. 1-2.

24 Australian Government Department of Social Services, Australia’s Disability Strategy 2021-2031, December 2021, p. 22.

25 NDIS Quality and Safeguards Commission,” Own Motion Inquiry into aspects of supported accommodation’, Inquiry
Report, January 2023, pp. 54-55.

26 DLA Piper, Background Paper on Access fo Justice for People with Disability in the Criminal Justice System, 2013, p. 80.

27 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, ‘Volume 7: Inclusive education,
employment and housing’, Final report, September 2023, p. 64.

2 P French, Disabled Justice: The barriers to justice for persons with disability in Queensland, Disability Studies and Research
Institute for Queensland Advocacy for Inclusion, May 2007, p. 17.

2 |bid.
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The issues surrounding the freatment of people with disability in shared living environments were
explored extensively by the Disability Royal Commission, and the Inquiry into Violence, Abuse and
Neglect against People with Disability in Institutional and Residential Settings conducted by the
Senate Community Affairs References Committee in 2015.30

Definitions of domestic and family violence

The Disability Royal Commission noted a strong theme in submissions that existing legislation
associated with domestic and family violence does not protect people with disability.3! The scope
of, and definitions in, legislafion in most jurisdictions do not include disability specific abuse (such as
deprivation of supports) or cover relationships in which people with disability may experience
violence (such as violence committed by support workers, unpaid carers, house mates, co-
residents and people in wider First Nafions kinship networks).32

In recognition of this, the Disability Royal Commission recommended that states and territories
amend legislative definitions of domestic and family violence to include ‘all relationships in which
people with disability experience family and domestic violence, including carer and support worker
relationships; and all domestic settings, including supported accommodation.’33

Financial abuse

Financial abuse, sometimes referred to as economic abuse, describes situations where a person is
subjected to certain behaviours or actions aimed at preventing or confrolling their access to
economic resources, causing them emotional harm or fear in addition to economic loss.34 Abuse of
this kind can amount to a criminal offence.

Although financial abuse can occur in a range of circumstances, this kind of abuse
disproportionately affects women as compared to men.35 The Australian Bureau of Statistics’
Personal Safety Survey reported that women with a disability are more likely than women without a
disability to have experienced economic abuse by a pariner (4.6 percent compared with 2.4 per
cent).

Adults with cognitive disability are offen more vulnerable to financial abuse as they may rely on a
partner, family member or appointed attorney or administrator to make financial decisions on their
behalf. As noted by the Association of Employees with Disability, a family member may illegally use
a person's disability funding for their own needs, with people whose disability affects their memory
being at higher risk.3¢

30 Senate Community Affairs References Committee, Parliament of Australia, Violence, abuse and neglect against people
with disability in instifutional and residential settings, including the gender and age related dimensions, and the particular
situation of Aboriginal and Torres Strait Islander people with disability, and culturally and linguistically diverse people with
disability, November 2015.

31 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, Overview of responses to the
Violence and abuse of people with disability at home Issues paper, March 2022, p. 2.

32 |bid.

33 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, ‘Volume 8: Criminal justice and
people with disability’, Final Report, recommendation 8.24, September 2023, p. 29.

34 Australian Institute of Health and Welfare, People with disability in Australia 2024, 2024, p. 197.

35 Parliamentary Joint Committee on Corporations and Financial Services, Financial abuse: an insidious form of domestic
violence, December 2024, p. 7.

3¢ Association of Employees with Disability Legal Centre, ‘Submission to the Royal Commission into Violence, Abuse, Neglect
and Exploitation of People with Disability’, Violence and Abuse of People with Disability at Home, 10 February 2021, p. 4.
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Women and girls with disability

The Disability Royal Commission noted several drivers for violence against women and girls with
disability, namely:

ableism and negative stereotypes

accepting or normalising violence, disrespect and discrimination against people with disability
controlling people with disability’s decision making and limiting their independence

social segregation and exclusion.3”

Ableism was identified as a key contributing factor to the high rate of violence against women with
disability.38 The Disability Royal Commission highlighted observations from stakeholders that the
social system does not recognise women with disability as people to be valued and respected,
and this makes them more vulnerable to becoming victims of violence, abuse and exploitation.3?

According to a paper prepared for the Australian Human Rights Commission, the higher rate of
victimisation of women with disability has also been associated with the presence of certain
personal risk factors. These include, ‘dis-inhibition, desire for affection, ready compliance with
authority, inability fo judge others' motivations, albsence of social skills to distinguish between
appropriate and exploitative behaviour, feelings of helplessness and powerlessness, low self-esteem
and impulsivity. 40 Over time, this has been ‘associated with the social inequalities and imbalances
of power, destructive stereotyping and vilification experienced by the group and the inherent
vulnerabilities of the individuals involved*.4!

Social isolation

Many responses to the Disability Royal Commission identified social isolation and segregation of
people with disability as key factors contributing to violence and abuse, particularly in a home
environment.42

WWILD - Sexual Violence Prevention Association (based in Queensland) described to the Disability
Royal Commission how ‘a lack of safe, reciprocal, mutually supportive and affirming relationships in
people’s lives is a consistently underlying driver of violence’.43

The lack of formal and informal mechanisms for checking in with people with disability at home
can also make it difficult to identify when abuse may be occurring.44

Reactive approaches

Sally Robinson has observed that many current approaches designed to address the
overrepresentation of adults with cognitive disability as victims of crime are reactive, with a general
focus on responding to instances of abuse or neglect.4> There is a lesser focus on promoting
personal safety strategies and proactive approaches to enable people with cognitive disability to
protect themselves from abuse, neglect and violence, including in their home.

At a broader level, preventative health, community health and community service messages are
often not tailored to, or inclusive of, the needs of people with intellectual and mental health
impairments.4¢

37 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, ‘Volume 8: Criminal justice and
people with disability’, Final Report, September 2023, p. 372.

38 |bid.

3 Ibid.

4 DLA Piper, Background Paper on Access to Justice for People with Disability in the Criminal Justice System, 2013, p. 80.

41 bid.

42 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, Overview of responses to the
Violence and abuse of people with disability at home Issues paper, March 2022, p. 8.

4 |bid.

44 |bid.

45 § Robinson, ‘Safe at Home? Factors Influencing the Safety Strategies Used by People with Intellectual Disability’,
Scandinavian Journal of Disability Research, vol. 16, no. 2, 2013, p.1.

4 |bid.
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Reluctance to report
Credibility

A research report prepared for the Disability Royal Commission noted that many people with
disability who are victims of crime expressed a fear of not being believed, or being viewed as
lacking credibility when they report a crime and that ‘many people who are victims of crime do
not believe that the police will protect them’.47

The Public Guardian (Queensland) has further observed the existence of a community stigma and
lack of police fraining on the credibility of adults with cognitive disability.48

There is also research to suggest that police officers will offen make decisions about a person’s
credibility at a very early stage. This ‘sets the course for the entire response and the victim's journey
through the criminal justice system, from initial report to interview, investigation and prosecution.’4?

The Disability Royal Commission reported being made aware that authorities, such as the police
and prosecutors, often do not consider violence and abuse committed against people with
disability to be crimes or to be worthy of investigation or able to be prosecuted successfully.50

These issues are compounded for women with cognitive disability who have experienced sexual
violence. Women with Disabilities Australia stated that women with disabilities are often not
believed when reporting sexual assault and other forms of violence.5' The Disability Royal
Commission’s report noted that research has indicated that police consistently hold a belief that
these women ‘are promiscuous and that their story is not credible’.52

Given that women with disability are generally thought to be at significantly higher risk of sexual
violence than others in the community, there are concerns that ‘people with disability who are
victims of sexual violence and other forms of violence, abuse, neglect or exploitation are far less
likely to report the crime to police’.s3

Communication difficulties

Many people with cognitive disability may experience difficulty with communication and therefore
lack the ability to make a report or be unable to adequately arficulate what crime has been
committed against them.

The Public Guardian (Queensland) has observed a lack of support being provided to adults with
cognitive disability to have their stories about abuse communicated and believed.>

Lack of awareness about rights

As noted above, a driver of crime against people with disability is the acceptance or normalisation
in society of violence, disrespect and discriminatfion against people with disability. As a result,

47 | Dowse, S Rowe, E Baldry and Michael Baker, University of NSW, Police responses to people with disability, Report
prepared for the Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, October 2021,
p. 10.

4 Public Guardian (Qld), Submission on violence and abuse of people with disability at home, April 2021, p. 13.

4 Victorian Equal Opportunity and Human Rights Commission, Beyond doubt: The experiences of people with disabilities
reporting crime — Research findings, July 2014, p. 9.

50 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, Criminal justice system issues
paper, January 2020, p. 4.

st Women with Disability Australia, WWDA response to violence and abuse at home issues paper, April 2021, p. 12.

52| Dowse, S Rowe, E Baldry and Michael Baker, University of NSW, Police responses to people with disability, Report
prepared for the Royal Commission info Violence, Abuse, Neglect and Exploitation of People with Disability, October 2021,
p.11.

53 |bid.

54 Public Guardian (Qld), Submission on violence and abuse of people with disability at home, Royal Commission info
Violence, Abuse, Neglect and Exploitation of People with Disability, April 2021, p. 13.
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people with cognitive disability may not understand that any abuse they are experiencing
amounts to a crime, and their right to make a report to police.

Problems accessing information on rights in a suitable format can also hinder the ability of people
with cognitive disability to both recognise that a crime has been committed and how to report it to
authorities. While such information may be currently available, knowing how to access it can also
be an obstacle to victims who are unsure of their rights. 55

People with cognitive disability in prison

The obstacles and issues noted above are compounded for people with cognitive disability who
are incarcerated. Faced with a greater risk of being physically or sexually assaulted in a prison
environment, a fear of reprisal from the perpefrator, and a lack of trust in the criminal justice system,
they are even further disadvantaged and unlikely fo make any allegations to authorities about any
crimes that may have been committed against them.s¢

Lack of housing options

The Disability Royal Commission reported that, for people with disability, the challenges of leaving a
sifuation of violence are compounded by limited access to alternative secure and accessible
accommodation.s’

The Public Guardian (Queensland) has also observed that the shortage of affordable, accessible,
well-located housing can make adults with cognitive disability reluctant to report a crime
committed against them by a service provider due to their reliance on that provider for mobility,
food, personal care, support and transport.s8

When a perpeftrator of violence is a family member or carer, adults with cognitive disability can
also experience challenges in obtaining alternative accommodation to allow them to escape their
perpetrator and report the violence. Homeless shelters or refuges are not always a viable option as
staff may not have the training to support the complex care needs of people with cognitive
disability.

Without available alternative housing options, adults with cognitive disability who have
experienced abuse may be reluctant to approach police for fear they will have nowhere to live
and no one to provide support for their complex needs.%?

55 Public Guardian (Qld), Submission to Inquiry into support provided to victims of crime, April 2023, p. 4.

56 Public Guardian (Qld), Submission on the criminal justice system, Royal Commission info Violence,

Abuse, Neglect and Exploitation of People with Disability, June 2020, p. 21.

57 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, Overview of responses to the
Violence and abuse of people with disability at home Issues paper, March 2022, p. 9.

%8 Public Guardian (Qld), Inquiry into support provided to victims of crime submission, April 2023, p. 4.

% Ibid., p. 5.
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Identification and recognition of cognitive disability
and support needs

Police

The Disability Royal Commission reported that people with disability who have been victims of, or
witnesses to, crime have had negative experiences when they seek to report these crimes to
police.¢0

Police interviews can be distressing and tfraumatic for a person with cognitive disability, particularly
for someone who has been a victim of a crime.é! If they have limitations in their communication
skills, people with cognitive disabilities are disadvantaged by the reliance on verbal
communication by police.¢?

The Disability Royal Commission also heard that ‘women with disability are not given assistance or
supports when they engage with the police. Nor are they connected to services or supports that
could help them.’¢3

The inability of police to identify disability is most acutely felt by people with so-called ‘invisible
disabilities’ such as cognitive disability.¢4

When crimes are reported and police do attend, again barriers exist, with police often not
proceeding with an investigation or laying charges against alleged offenders. Reasons for this have
been documented by the Australian Human Rights Commission and the Victorian Equal
Opportunity and Human Rights Commission, amongst others. Both Commissions reported that
negative aftifudes and discrimination by police lead to people with cognitive disability being
viewed as lacking credibility and reliability. The power imbalance experienced during interviews is
also apparent, with reports of police using derogatory language and stereotyping victims.s5

The Disability Royal Commission also described situations where police misidentified a victim with
disability as the perpetrator of a crime, rather than the victim.é¢

A specific case example from a Queensland legal service described a crime being reported to
police on behalf of a female victim who is deaf. When police attended, the woman appeared to
be in a heightened emotional state because she is non-verbal and uses hand gestures, while, in
fact, the perpetrator was very calm. As a result, police misidentified the woman as the
perpetrator.s”

The Australian Law Reform Commission (ALRC), in an inquiry into the role that the justice system can
play in responding to sexual violence, also recognised the need to address barriers fo access and
engagement with the justice system.¢8

60 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, ‘Volume 8: Criminal justice and
people with disability’, Final report, September 2023, p. 259.

1 bid., p. 306.

62 J Simpson, M Martin and J Green, The Framework Report: Appropriate community services in NSW for offenders with
intellectual disabilities and those at risk of offending, NSW Council for Intellectual Disability, 2001, p. 24.

63 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, ‘Volume 8: Criminal justice and
people with disability’, Final report, September 2023, p. 265.

64 Australian Human Rights Commission, Equal Before the Law: Towards Disability Justice Strategies, February 2014, pp. 18-19.
85 Victorian Equal Opportunity and Human Rights Commission, Beyond doubt: The Experiences of People with Disabilities
Reporting Crime — Summary Report, July 2014, p. 9; Australian Human Rights Commission, Equal Before the Law: Towards
Disability Justice strategies, February 2014, p. 8.

8¢ Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, ‘Volume 8: Criminal justice and
people with disability, Final report, September 2023, p. 263.

7 Ibid., pp. 264-5.

68 Australian Law Reform Commission, ‘Final Report - Safe, Informed, Supported: Reforming Justice Responses to Sexual
Violence', ALRC Report 143, January 2025, p. 79.
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Courts

In situations where crimes against people with impaired decision-making ability reach court,
another set of barriers and issues are encountered.

This is, in part, demonstrated by the limited information available regarding crimes against people
with impaired decision-making ability moving beyond an initial complaint or report. A number of
advocates consulted during the Disability Royal Commission’s research (mentioned above)
indicated that they did not have ‘any victims who have made it past the complaint stage’.¢?

Examples of barriers faced by both victims and witnesses are detailed below.
Competency to give evidence

When appearing in court, there are rules that can deny legal standing to some individuals with
cognitive or psychosocial disability, based on mental incapacity.

While a victim or witness with cognitive disability will not necessarily be considered incompetent to
give evidence under the Evidence Act 1977 (Qld), they may have difficulties in demonstrating their
competency due to the inherent nature of the legal process.”® More detail on the relevant
provisions of the Evidence Act 1977 are included in the Appendix to this paper.

The Australiaon Human Rights Commission has observed that people with disability who need
communication supports, or have complex and mulfiple support needs, are more likely to have
prejudicial assessments of their competency to give evidence.”!

A person with cognitive disability may also face other obstacles to demonstrate competency.
These include: being intimidated or confused by cross-examination; perceiving the defence lawyer
as an authority figure and providing answers to questions that they think will please that person;
becoming confused by court processes; not understanding the language or terminology used in
court; and becoming fired and confused without frequent breaks.”2 These issues may be used by
defence lawyers to discredit the person’s ability to be a competent and credible witness.”3

The New South Wales Law Reform Commission has observed that,

... entering the witness box, having one’s capacity to give sworn or unsworn evidence tested, being
sworn (if appropriate) and giving evidence will inevitably be a very lonely and very stressful
experience for a person with an intellectual disability.”4

Court delays
The ALRC recognised that delays in court processes can also have a significant impact on

complainants with a cognitive impairment due, in some part, to ‘differences in memory processing
and cognition of difficult questioning’.”s

¢ L Dowse, S Rowe, E Baldry and Michael Baker, University of NSW, Police responses to people with disability, Report
prepared for the Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, October 2021,
p.79.

70 Public Advocate (Qld), ‘For the Investigation info Access to Justice System for People with Disability’, Submission fo the
Australian Human Rights Commission, August 2013, pp. 8-9.

71" Australian Human Rights Commission, Equal Before the Law: Towards Disability Justice Strategies, February 2014, p. 21.

72 Public Advocate (Qld), ‘For the Investigation into Access to Justice System for People with Disability’, Submission to the
Australian Human Rights Commission, August 2013, pp. 8-9.

73 Victorian Law Reform Committee, Report of the Law Reform Committee for the Inquiry intfo Access to and interaction with
the Justice System by People with an Intellectual Disability and their Families and Carers, Parliamentary paper No 216, 2013,
pp. 271-272.

74 New South Wales Law Reform Commission, Report 80 — People with an intellectual disability and the criminal justice
system, 1996, [7.17].

75 Australian Law Reform Commission, ‘Safe, informed, supported: Reforming justice responses to sexual violence', Final
report, ALRC Report 143, January 2025, p. 412.
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To address this, the ALRC recommended that ‘matters involving people with a cognitive
impairment who allege they have experienced sexual violence should be prioritised.’7¢

Court room setting

A court room environment can be overwhelming for some people with disability. Depending on the
disability, the level of noise, chaotic activity, and fluorescent lighting may be problematic.””

The Women's Safety and Justice Taskforce observed that, for victims of crime, it can be a daunting
experience to face a perpefratorin a court environment, particularly for victims of domestic and
family violence.’8

There are some programs and legislative mechanisms in place in Queensland to address the
challenges faced by adults with cognitive disability who need to appear in court as either a victim
or a witness. Some of these are detailed below.

Accommodations for witnesses with disability

Under the Evidence Act, several provisions exist to better accommodate people with disability in
giving evidence.

These provisions include:

¢ Allowing wriften statements or video recordings to be the primary evidence of a witness.”?

e 'Special witness’ provisions that allow arrangements to be made when giving evidence in
court, such as excluding certain people from the court, allowing a support person, or recording
evidence prior to the proceedings.&

¢ Consideration of a witness's disability when determining whether a question is an ‘improper
question’.s!

e An ‘intermediary’ system where a third person can convey and explain questions and answers
between the witness and the court.82

e ‘Proftected witness’ provisions where defendants are not permitted to question witnesses in
person.sd

The appendix to this paper includes further information regarding legislation relating to victims and
withesses.

Victims of crime program

Specific to victims of crime, WWILD-Sexual Violence Prevention Association ‘supports people with
intellectual disabilities who are survivors of sexual violence and/or have experienced other types of
crime or exploitation.’84

The Victims of Crime program offered by WWILD provides case management by support workers
‘who help people understand their options and their rights when they have been a victim of crime
and support them to make informed decisions about what they would like to do and what kind of
support they would like to receive.’85

76 Ibid., p. 408.

77 DLA Piper, Background paper on access to justice for people with disability in the criminal justice system, 2013, p. 89.
78 Women's Safety and Justice Taskforce, Hear her voice, Vol 2, Part 1, May 2023, p. 216.

79 Evidence Act 1977 (Qld), s 21A(2)(e).

80 Evidence Act 1977 (Qld), s 21A.

8! Evidence Act 1977 (Qld), s 20A(3)(b).

82 Evidence Act 1977 (Qld), s 21AZL,

83 Evidence Act 1977 (Qld), ss 21N, 120.

84 WWILD- Sexual Violence Prevention Association Inc, < https://wwild.org.au/>, accessed 2 December 2025.

85 WWILD- Sexual Violence Prevention Association Inc, Annual Report July 2022 — June 2023, 6 December 2023, p. 3.
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Protect All Children Today

Protect All Children Today (PACT) provides court support services to children and vulnerable adult
victims and witnesses, helping them throughout their legal journey. This includes preparation for
court, support while giving evidence, helping with financial assistance applications, providing after
court support, and facilitating referrals to other agencies and support providers so victims can find
the help they need.8s

Victim impact statements

A victim impact statement is a written statement prepared by a victim that describes how the
crime impacted them.8”

The judge or magistrate can use the victim impact statement to consider the effects the crime has
had on the victim when sentencing the offender. Further details regarding victim impact
statements and other provisions within the Penalfies and Sentences Act can be found in the
Appendix to this paper.

Writing a victim impact statement can be confronting for any victim of crime. It can be particularly
challenging for someone with cognitive disability who may have communication barriers hindering
their ability to put down their thoughts on paper in an articulate way.

Support services are available to help victims prepare their statements. WWILD offers specialised
support for victims who have cognitive disability to navigate the legal process, including the
preparatfion of a victim impact statement.

Restorative justice conferences

Adult Restorative Justice Conferencing (ARJC) is an alternative to a court process. It allows the
person harmed by a crime and the person who caused the harm to meet and discuss what
happened and how they were impacted, and to agree on what needs to be done to make things
right.88 The Department of Public Prosecutions, police or a court must refer a victim of crime to
ARJC for a conference to be arranged.®’

Some common outcomes of ARJC include an apology, a payment to acknowledge suffering
and/or cover costs, an agreement to attend counselling or other programs, a promise that the
behaviour will not be repeated, or a donation fo charity.?

To take part in restorative justice, the alleged offender must agree to the basic facts of the case,
acknowledge they have caused harm, and take responsibility for their actions.?!

If no agreement is reached, or the offender doesn't comply with the terms of the agreement or
they fail to attend, ARJC will usually return the matter to police or the court, who will decide the
next steps. Usually, if this occurs, the matter will confinue through the criminal process.?2

8¢ Protect All Children Today, PACT Support for Adults, <https://pact.org.au/pact-support-for-adults/>, accessed 2
December 2025.

87 Penalties and Senfences Act 1992 (Qld) s 179I.

88 Queensland Government, About adult restorative justice, <https://www.qgld.gov.au/law/legal-mediation-and-justice-of-
the-peace/settling-disputes-out-of-court/restorative-justice/about>, updated 5 December 2025.

89 Queensland Government, Who arranges a conference, <https://www.qgld.gov.au/law/legal-mediation-and-justice-of-the-
peace/settling-disputes-out-of-court/restorative-justice/about>, updated 5 December 2025.

20 Queensland Government, Restorative justice for people harmed by an adult, <https://www.qgld.gov.au/law/legal-
mediation-and-justice-of-the-peace/settling-disputes-out-of-court/restorative-justice/victim>, updated 10 February 2025.
?1 Queensland Government, About adult restorative justice, <https://www.qgld.gov.au/law/legal-mediation-and-justice-of-
the-peace/settling-disputes-out-of-court/restorative-justice/about>, updated 5 December 2025.

72 Legal Aid Queensland, Adult restorative justice conferencing, <https://www.legalaid.gld.gov.au/Find-legal-
information/Criminal-justice/Diversion-and-referral-options/Adult-restorative-justice-conferencing>, updated 27 November
2025.
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Criminal matters can be referred to ARJC at any stage of the justice process. Participation is
voluntary for both the victim and the offender.??

Victims are encouraged to bring a support person with them to a conference.?# It is particularly
crifical that a victim with cognitive disability have a support person in attendance to ensure their
understanding of what is being proposed as an outcome.

ARJC can be advantageous to adults with cognitive disability by providing the option of avoiding
the frauma of a court process. However, for ARJC to provide full and equal access to justice for
adults with cognitive disability, it is important that the convenor make any necessary adjustments,
such as adapting the pace and structure of the conference, to ensure the victim can fully engage
with the process.?s

Further information regarding adult restorative justice conferencing is included in the second
discussion paper in this series, Courts, which is available here.

Post sentencing

In Queensland, if an offender has been sentenced to prison, a correction centre, or youth
detention centre, the victim is entitled to apply for information about their sentence. Further details
regarding the operation of this scheme under the Corrective Services Act, and the Youth Justice
Act 1992 (Qld) for offenders under 18 years of age, can be found in the appendix to this paper.

Information that can be made available to a victim can include details regarding the following:

e Sentencing changes, including the date when the prisoner is eligible for discharge or release,
and the details and results of any parole applications made.

e Location, including the prisoner’s location and any movement or tfransfer between facilities or
deportation.

e Health or personal information changes, including if the prisoner changes their name or gender,
or if they pass away.

e Oftherinformation, including exceptional events related to the prisoner or circumstances that
could be expected to endanger a victim's safety.?¢

However, the victim must be on a victims’ register to have access to this information. In
Queensland, a victims' register is a service provided by Queensland Corrective Services, or the
Department of Youth Justice and Victim Support for offenders under 18, that informs victims of
violent or sexual crimes about key events in an offender’s sentence.?”

While a potentially beneficial option for victims of crime, those with cognitive disability can
experience feelings of fear and paranoia by being placed on a victims register. This may
discourage them from seeking information about this option, even if it would prove useful for their
recovery.

7% Queensland Government, About adult restorative justice, <https://www.qgld.gov.au/law/legal-mediation-and-justice-of-
the-peace/settling-disputes-out-of-court/restorative-justice/about>, updated 5 December 2025.

24 Queensland Government, Restorative justice for people harmed by an adult, <https://www.qgld.gov.au/law/legal-
mediation-and-justice-of-the-peace/settling-disputes-out-of-court/restorative-justice/victim>, updated 10 February 2025.
%5 M Rossner, S Eales, L Bartels, K Gelb, H Taylor and R Ruddy, Adult Restorative Justice Conferencing in Queensland:
Research on Best Practice and Expansion, 2024, p. 54.

?¢ Queensland Government, Victims registers, <www.qgld.gov.au/law/your-rights/victim-rights-and-complaints/victims-
registers/adult>, updated 16 September 2025.

97 Queensland Government, Victims registers, <www.qgld.gov.au/law/your-rights/victim-rights-and-complaints/victims-
registers>, updated 16 September 2025.
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Opportunities for improvement

Many of the reports and reviews that have explored the experiences of adults with cognitive
disability who interact with the criminal justice system as victims or witnesses have made targeted
recommendations for improvement.

Reforms have also been made and strategies developed to address several areas of concern that
have been identified above. Some of these strategies are outlined below, along with potential
areas for ongoing improvement to the way in which the criminal justice system supports adults with
cognitive disability as victims or witnesses.

Assessment protocols

In a submission to the Inquiry info family, domestic and sexual violence, People with Disability
Australia recommended the creation of assessment protocols.?8 These protocols would assist
police, courts and correctional institutions in identifying people with disability to determine the
need for support, and the adjustment of procedures to ensure effective access to justice.”?

Disability-inclusive definition of family and domestic
violence

As noted above, the Disability Royal Commission recommended the adoption of a disability-
inclusive definition of family and domestic violence to facilitate improved access to justice for
victims.

The recommendation is as follows:

In working towards natfionally consistent, inclusive definitions of gender-based violence under the
National Plan to End Violence against Women and Children 2022-2032, states and territories should
amend their legislative definitions of family and domestic violence to include:

e dllrelafionships in which people with disability experience family and domestic violence,
including but not limited to carer and support worker relationships

e disability-based violence and abuse

e all domestic settings, including but not limited o supported accommodation such as group
homes, respite centres and boarding houses.

The Family Law Act 1975 (Cth) and any relevant state and territory laws should also be amended
consistently with this recommendation. 10

Queensland Infermediary Scheme

The Queensland Intermediary Scheme (QIS) ‘aims to overcome communication barriers and
create a more accessible justice system by facilitating the communication of evidence that may
not otherwise be heard’.10!

The QIS aims to:

e improve the quality of evidence;

%8 People with Disability Australia, Submission to the House Standing Committee on Social Policy and Legal Affairs: Inquiry into
family, domestic and sexual violence, August 2020, p. 13.

99 lbid.

100 Royal Commission info Violence, Abuse, Neglect and Exploitation of People with Disability, Volume 8: Criminal justice and
people with disability, Final Report, September 2023, p. 29.

101 Queensland Courts, Queensland Intermediary Scheme,
<https://www.courts.gld.gov.au/services/queensland-intermediary-scheme>, updated 1 July 2025.
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e give police officers, the legal community and the courts a better understanding of the needs
of vulnerable witnesses;

e improve access to justice; and,

e reinforce the importance of effectively and respectfully responding to child sexual offence
allegations.102

When engaged during a police investigation, an intermediary:

1. conducts a witness assessment;

2. provides recommendations to the police officer on how best to communicate with the witness during
the police interview; and

3. attends the police interview to ensure the witness understands and their evidence is understood. 103

And when engaged at the court stage, an intermediary:

conducts a witness assessment;

writes a court report with recommendations about how to best communicate with the witness;
participates in a ‘directions hearing’ where the intermediary’s recommendations are discussed; and
attends court when the witness gives evidence to ensure the witness understands and their evidence
is understood.104

Ao~

However, QIS services are currently limited to prosecution witnesses in child sexual offence matters
who:

e areunder 16; or
e have an impairment of the mind; or
e have difficulty communicating.

Potentially, there is scope for the program to be extended to other vulnerable witnesses, ‘which will
further improve the accessibility of the justice system to people with impaired decision-making
ability’.105

As part of the Inquiry into support provided to victims of crime the Queensland Parliament’s Legal
Affairs and Safety Committee stated that they looked ‘forward to the possibility that the QIS could
be extended to other victims of crime’.10¢

The QIS is currently only legislated to operate in two locations - Brisbane and Cairns.'9” An extension
of the geographical reach of the program to other areas of Queensland would also provide the
opportunity for more Queenslanders to benefit from QIS services.

SupportLink

Researchers have identified a ‘promising initiative' 19 ysed by the Queensland Police Service,
known as ‘Supportlink’ or, more simply, ‘Police Referrals’. This consists of an online portal that police
can use to refer individuals, including, but not limited to, those with cognitive disability, to ‘over 200
registered support service agencies for victim support and counselling, frauma support, domestic
violence, drug and alcohol abuse, amongst others’.10?

102 Queensland Courts, Queensland Intermediary Scheme,

< https://www.courts.gld.gov.au/services/queensland-intermediary-scheme>, updated 1 July 2025.

103 Queensland Courts, Queensland Intermediary Scheme, Fact sheet, v. 4, September 2023, p. 2.

104 |bid.

105 Public Advocate (Qld), Submission to Inquiry into Support for Victims of Crime, April 2023, p. 4.

106 Legal Affairs and Safety Committee, Inquiry into support provided to victims of crime, Report no. 48, 57t Parliament, May
2023, p. 29.

197 Evidence (Intermediaries) Amendment Regulation 2021 (Qld), p. 1; Queensland Courts, Infermediary Scheme for
Qualified Communication Specialists, Application Guidelines, updated 15 July 2025, p. 1.

%8 | Dowse, S Rowe, E Baldry and M Baker., University of NSW, Police responses to people with disability, Report prepared for
the Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, October 2021, p 30.

199 |bid., pp 30-31.
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Review of Victim Impact Statements

The Queensland Sentencing Advisory Council (QSAC), in its 2024 report, Sentencing of
Sexual Assault and Rape: The Ripple Effect, examined the use of victim impact statements.

The report noted a ‘strong dissatisfaction among victim survivors and members of the community
with respect to the victim impact statement regime.’ 110 QSAC ultimately recommended a
‘comprehensive review of the victim impact statement regime under the Penalties and Sentences
Act 1992 (Qld)." 1

On 20 May 2025, the Attorney-General and Minister for Justice and Minister for Integrity, the
Honourable Deb Frecklington, acknowledged ‘the challenges identified by the council in
relation to victim impact statements and supports a review of the legislative regime and
clarifying of the roles and responsibilities of agencies involved in the preparation of these
statements.’ 112

Queensland Police Service

While not specific to people with cognitive disability, the Queensland Police Service Strategic Plan
2025-29 recognises the opportunity to support the ‘community and vulnerable groups through
infegrated service responses.’ 13 The plan also includes a commitment to strategies that ‘provide
culturally safe, victim-centric and trauma informed practices to support victims'. 114

Justice Reinvestment

Justice reinvestment is the process of 'disinvesting from criminal justice agencies and reinvesting
those funds into disadvantaged communifies to improve education, employment, cultural and
social outcomes'. 115

While a report prepared for the Disability Royal Commission concluded that 'it is yet to be shown
that Australian governments are disinvesting in criminal justice and reinvesting in communities’, 16 it
does highlight that a justice reinvestment approach in Bourke (Maranguka), and a community
development approach used in Walgett, have been successful in implementing positive change.

The approach adopted in Bourke is part of Justice Reinvestment NSW and includes investing time in
building the cultural competency of police officers and regular collaboration with the Maranguka
Community Hub. "7 In Walgeftt, the focus is on directing funds fowards improving police practices
and increasing accountability amongst police in diverting Aboriginal young people away from the
criminal justice system. 118

In November 2025, the Queensland Government announced a commitment of $5 million in funding
over 3 years to establish community-led, place-based justice reinvestment initiatives designed to
address the underlying causes of crime and reduce Aboriginal and Torres Strait Islander over-
representation in the Queensland justice system.!1?

110 Queensland Sentencing Advisory Council, Sentencing of Sexual Assault and Rape: The Ripple Effect, December 2024, p.
571.

1 Queensland Sentencing Advisory Council, Sentencing of Sexual Assault and Rape: The Ripple Effect, p. 578.

12 Queensland Parliament, Parliamentary Debates, Legislative Assembly, 20 May 2025, 1208 (Hon Deb Frecklington).

113 Queensland Police Service, Queensland Police Service Strategic Plan 2025-29, p. 1.

4 1bid., p. 2.

115 | Dowse, S Rowe, E Baldry and M Baker, University of NSW, Police responses to people with disability, Report prepared for
the Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, October 2021, p 32.

116 |bid.

17 Maranguka Community Hub, Maranguka’s Submission: Inquiry into Community Safety in Regional and Rural Communities,
118 R Reeve, R McCausland, P MacGillivray (Kalkutungu) and V Robinson (Gamilaraay), ‘Community-led diversion of
Indigenous young people from the justice system: The role of government administrative data’, International Journal of Law,
Crime and Justice, vol. 76, 2024, p. 4.

1% Department of Justice, Justice Reinvestment, <https://www justice.qld.gov.au/about-us/services/first-nations-justice-
office/priorities/justice-reinvestment>, updated 11 November 2025.
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Safety Targeted Action Plan

The Safety Targeted Action Plan (TAP), which forms part of Australia’s Disability Strategy 2021-2031,
‘sets out key actions to strengthen system design and supports to enable people with disability to
receive high quality and safe services.’120

Several of Queensland’s objectives under the Safety TAP refer to the need to address factors that
put people with disability at risk of harm. A key objective to address these risk factors includes
‘building capability fo identify and respond to risk and protective factors resulting in a person with
disability experiencing, or possibly being at risk of, harm’, with a focus on domestic and family
violence. 2! The implementation of Queensliand’s plan fo respond to domestic and family violence
against people with disability 122 represents an important step towards addressing these risk factors.

Multi-agency model

The Public Guardian (Queensland) has observed that multi-agency models have the potential to
enable victims to seek support and maintain safety in domestic and family violence situations.23

Initiatives such as the establishment of High Risk Teams bring relevant departments together to case
manage vulnerable victims of DFV and provide supports. One of the criteria that signifies high level
vulnerability is disability.

However, initiatives such as High Risk Teams are currently only available when the situation falls
within the definition of domestic and family violence. The Public Guardian (Queensland) has
proposed the development of a multi-agency model that is specific to the needs of people with
disability, whereby departments case manage, inquire, and promote supports for people with
disability who are vulnerable to violence. Such a model, which would incorporate state police
services, could provide education across sectors on working with people with disability, and
provide an understanding of evidence across a multifaceted team of professionals. 124

Extension of preliminary complaint evidence to
offences other than sexual offences

Preliminary complaint evidence relates to any disclosures by a victim about the offending that are
made prior to their first formal witness statement to a police officer. The Women's Safety and
Justice Taskforce (convened in Queensland in 2021 to examine the experiences of women across
the criminal justice system, coercive control and domestic violence offences) flagged the need to
consider the broader admissibility of preliminary complaint evidence in the Hear her voice report,
released by the then Queensland Government in 2022.

Since that report, the Evidence Act has been amended to allow preliminary complaint evidence to
be admissible in relation to sexual offences or domestic violence offences.125 This allows evidence
of how and when any such complaint was made by the complainant about the offences by the
defendant to be admissible, which is not the case in most other situations involving other offences.

120 Department of Social Services, ‘Safety Targeted Action Plan’, Australia’s Disability Strategy 2021-2031, December 2021, p.
1.

121 Department of Social Services, ‘Safety Targeted Action Plan’, Australia’s Disability Strategy 2021-2031, December 2021, p.
23.

122 Queensland Government, Queensland’s plan fo respond to domestic and family violence against people with disability,
<https://www.families.gld.gov.au/our-work/domestic-family-sexual-violence/end-domestic-family-violence/our-
progress/enhancing-service-responses/tailoring-responses-vulnerable-queenslanders>, updated 16 April 2025.

123 Public Guardian (Qld), Submission to Inquiry into support provided to victims of crime, April 2023, pp. 4-5.

124 |bid.

125 Evidence Act 1977 (Qld), s 24A.
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Adult Forensic Interviewing

An interviewing technique employed in the United States of America is an example of an
innovative approach to improve the support provided to victims of crime throughout their
engagement with the legal system.

Adult forensic interviewing (AFI) is an emerging practice that involves collecting evidence from
victims of violent crimes in a setting designed to reduce the burden on, and secondary
victimisation of, survivors.126

A study of the practice examined a specific AFl program in the United States of America.'?” The
program studied can only be established through referrals from law enforcement agencies and
typically takes place within two weeks of the incident.

The program has the following features:

e Two forensic interviewers conduct the interview in a facility outside of law enforcement offices,
with tele-interviews available.28

e Eachinterview is video recorded, allowing survivor statements to be reviewed without requiring
the interviewee to sit through additional interviews.2?

e The interviewers complete training through a nationally certified and court-recognised forensic
interview program and participate in monthly peer reviews to maintain their skills. 130

e A semi-structured, standardised protocol is employed to support consistency and reliability in
evidence collection. 131

e The people in the room during AFls are the interviewer, the survivor, and an inferpreter when
needed.132

e Law enforcement agencies are required to observe all interviews live, either on-site via a
closed-circuit camera or off-site via phone or video conference. 33

e During AFls, law enforcement agencies are given an opportunity to provide feedback to the
interviewer regarding any additional evidence that may be needed. 134

e Afthe conclusion of AFls, interviewees are offered the opportunity to meet with an advocate
affiliated with the adult forensic centre. 13>

The study found that most participants felt AFl was beneficial to their personal lives and
engagement with the criminal justice system by:

e allowing them to share their stories in more detail;
e supporting their healing journeys; and
¢ helping them to feel safer through resource referral. 3¢

126 M E PetftyJohn, A K Jacobs, K Breeden, B L Backes and L Wood, * “I Just Really Felf | Was Heard For The First Time” Survivor
Experiences With An Adult Forensic Interviewing Model’, Violence Against Women, online first. 2025, p. 2.
127 bid., p. 1.

128 |bid., p. 6.

129 |bid.

130 |bid.

131 |bid.

132 |bid.

133 |bid.

134 |bid.

135 |bid.

13 |bid., p. 1.
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A new right for victims

The Final Report of the First Independent Review of the Human Rights Act 2019 recommended the
following in relation to victims’ rights.

A new right should be incorporated into the Human Rights Act that recognises victims should be
freated in a respectful and frauma-informed manner, which includes providing information in a timely
manner that reduces the stress and frauma on victims.

a. This new right should include being freated with courtesy, compassion, respect and dignity by
investigatory and prosecuting agencies, and o being provided relevant information (unless a
victim has elected not fo receive information) in a fimely manner.

b. This new right should refer to the Charter of victims’ rights (in the Victims” Commissioner and Sexual
Violence Review Board Act 2024 (Qld) for more detailed protections and support.

c. Inrecognising a victims’ right to respectful and frauma-informed engagement, the right should
make mention of the need to take info account a victim’s age, disability, gender identity, cultural
and racial identity, religion, sexual identity, and parental, family, carer or kinship responsibilities,
including a specific right to an interpreter for non-English speaking victims and a right to culturally
safe processes and support. There should also be an acknowledgement that children who
commit crimes are often themselves victims of violence, abuse and neglect, and provision needs
tfo be made for this.

d. The new right should relate to victims (and their families and any witnesses to the crime) who suffer
personal (not financial/property) harm, in particular victims of serious violent crimes and for
Domestic Family Violence victims in civil proceedings (who might be applying for [a] Domestic
Violence Order).137

The Queensland government, elected in October 2024, made the decision not fo implement any
of the 70 recommendations in this report, including the introduction of a new right for victims.138

Charter of Victims' Rights and the Victims’
Commissioner

On 1 July 2022, the Women's Safety and Justice Taskforce released its second and final report, Hear
Her Voice — Report 2 — Women and girls’ experience in the criminal justice system.

In this report, the Taskforce noted that, as criminal justice systems evolve, there is increasing
recognition of victims as ‘integral players in criminal justice, rather than mere bystanders’.13? As part
of the reforms to recognise this in Queensland, the existing Charter of Victims' Rights (the Charter)
was declared. 40

The Charter, first infroduced info law in July 2017 when it was included in the Victims of Crime
Assistance Act 2009 (Qld), is clarified in the Victims' Commissioner and Sexual Violence Review
Board Act 2024 (Qld).'% The Charter details how victims of violent crime should be treated by
government agencies and funded non-government agencies.

137.S H Rimmer, ‘Placing people at the heart of policy’, First independent review of the Human Rights Act 2019 (Qld), 30
September 2024, p. 32.

138 Letter, from the Attorney-General and Minister for Justice and Minister for Integrity, Hon. Deb Frecklington, to the Clerk of
the Parliament, Mr. Neil Laurie 26 March 2025 enclosing a report by Professor Susan Harris Rimmer, dated 30 September 2024,
fitled ‘Placing People at the Heart of Policy: First Independent Review of the Human Rights Act 2019 (Qld) - Final Report, 26
March 2025, ref no: 58251231.

139 Women's Safety and Justice Taskforce, Hear Her Voice — Report 2 - Women and girls’ experience in the criminal justice
system, 2022, p. 137.

140 Victims' Commissioner and Sexual Violence Review Board Bill 2024, ‘Explanatory Notes', 2024, p. 1.

141 Victims' Commissioner and Sexual Violence Review Board Act 2024 (Qld), Sch 1.

OFFICIAL

Discussion paper 5: Victims and witnesses | 28




The Charter outlines:

e the appropriate tfreatment of victims, such as the right to be treated with respect and dignity, and the
right to privacy

e theright fo be given information about available support services and what can be done in response

to the crime

victims’ rights in the criminal justice system

the right to be kept informed of the progress of a police investigation and any prosecution

rights when attending court as a witness

the right to make a victim impact statement for the court to consider during sentencing of an

offender if they are found guilty

rights when an offender is imprisoned

the right to have any property taken as evidence returned

e theright fo make a complaint to the agency responsible, or to the Victims'™ Commissioner if these
rights are not upheld. 42

In May 2024, a Queensland Victims’ Commissioner position was also established, whose role
includes promoting and protecting victims' rights and investigating complaints from victims if they
believe their Charter rights have not been upheld.143

The Charter is currently undergoing a review by the Commissioner to assess its effectiveness in
meeting the needs of victims of crime. 144

This review will consider the Charter's purpose, scope, application, and impact on victims'
experiences.145

The Victims' Commissioner will provide a final report to the Minister for Youth Justice and Victim
Support by December 2026.14¢

Victim Assist

Victim Assist provides financial assistance to victims of violent crime in Queensland.'” Applications
for financial assistance through Victim Assist may be made by the primary victim of a violent crime
and by:

e a close family member or financial dependant of a person who was killed by an act of
violence;

e a parent of a child victim; or

e a person who saw or heard an act of violence being committed against someone else. 48

The amount that can be paid, and the types of things Victim Assist will pay for, will depend on the
type of victim the applicant is, the crime committed against the applicant, and the injuries
suffered.14?

142 Office of the Victims' Commissioner, Know your rights, <https://www.victimscommissioner.qgld.gov.au/support/know-your-
rights>, accessed 16 January 2026.

143 Victims' Commissioner and Sexual Violence Review Board Act 2024 (Qld), s 9.

144 Queensland Government, Review of the Charter of Victims’ Rights, <https://www.victimscommissioner.gld.gov.au/our-
work/review-of-the-charter-of-victims-rights>, accessed 16 January 2026.

145 |bid.

146 |bid.

147 Queensland Government, Victim Assist Queensland, Financial support after a violent crime,
<https://www.gld.gov.au/law/crime-and-police/victim-assist-queensland>, accessed 16 January 2026.

148 Queensland Government, Who can apply, About financial assistance for victims, <https://www.qld.gov.au/law/crime-
and-police/victims-and-witnesses-of-crime/financial-assistance/understanding#Who_can_apply>, updated 23 September
2025.

14 Queensland Government, How Much Money, About financial assistance for victims, <https://www.gld.gov.au/law/crime-
and-police/victims-and-witnesses-of-crime/financial-assistance/understanding#Getting_the_money>, updated 23
September 2025.
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Victims Advocate Service

The Queensland Government is currently establishing a Victims Advocate Service to provide
targeted support pathways and resources to guide victims of crime from the start to the end of the
justice process.1%0 |t will also connect victims of crime to existing support services.

The service is being designed with input from victims, victim support groups, and stakeholders and is
scheduled to commence in 2026.15

Victims of Crime Community Response program

The Victims of Crime Community Response program, facilitated by the Queensland Government,
provides support with immediate needs for people who are impacted by serious violent crime. 152

The program operates 24 hours a day, 7 days a week, and can assist victims with problem-solving,
emotional support, basic needs such as food, fransport, accommodation and clothing, and can
also facilitate access to long-term support services and help with access to financial assistance. 153

Victim Services Funding Program

This program funds community organisations to enable victims to access frauma-informed support
services, which include the provision of 24/7 phone assistance, court support and psychological first
aid and counselling.

Other more specialised services for victims are also funded through this program and are noted
throughout this paper.

150 Department of Youth Justice and Victim Support, Victims Advocate Service, <https://www.youthjustice.gld.gov.au/victim-
support/victims-advocate-service>, accessed 20 February 2026.

157 |bid.

152 Queensland Government, Victims of Crime Community Response program, <https://www.qgld.gov.au/law/crime-and-
police/victims-and-witnesses-of-crime/victims-of-crime-community-response>, accessed 20 February 2026.

153 |bid.
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Appendix 1 - Key legislation
regarding victims and withesses

Laws regarding evidence given by people with
disability

Evidence Act 1977

Competence

The Evidence Act is the primary legislation that consolidates and governs the laws of evidence in
Queensland, including how certain witnesses can be provided with accommodations or
protections in particular matters.

The legislation presumes that every person is competent fo give evidence, > however a party fo a
proceeding or the court itself can raise issues as to whether a person is competent to give
evidence.'% The court must then determine if the witness is competent to give sworn evidence (to
swear to tell the truth), by determining whether the person understands that the giving of evidence
is serious, and that the witness has an obligation to tell the truth ‘over and above the ordinary duty
to tell the fruth’.15¢

If the person is not competent to give sworn evidence, then the court must explain to the person
the importance of telling the fruth,157 and then determine if the person can give an intelligible
account of what they have observed or experienced, %8 allowing the witness to give unsworn
evidence.'¥

Expert evidence can be admitted to determine whether the person has the capacity fo give sworn
evidence or reliable evidence.1¢0

Evidence

Aside from the issue of ‘competence’, the Evidence Act makes provisions for people with disability,
but the definitions that apply fo such witnesses vary, with terminology referring to certain
‘impairments’, ‘disadvantage’, disabilities, and to persons ‘with an impairment of the mind’.

A ‘person with an impairment of the mind’ is defined as in the Criminal Code, as:

a person with a disability that—
(a) is attributable to an intellectual, psychiatric, cognitive or neurological impairment or a
combination of these; and
(b) results in—
(i) a substantial reduction of the person’s capacity for communication, social
interaction or learning; and
(ii) the person needing support.'é!

154 Evidence Act 1977 (Qld) s 9.

155 Evidence Act 1977 (Qld) ss 9A(1), 9B(1).

15 Evidence Act 1977 (Qld) s 9B(2).

157 Evidence Act 1977 (Qld) s 9B(3).

1%8 Evidence Act 1977 (Qld) s 9A(2).

159 R v BBR [2010] 1 Qd R 546 [46], [51] and [54].
1€0 Evidence Act 1977 (Qld) s 9C.

1¢1 Evidence Act 1977 (Qld) sch 3.
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For a person with an impairment of the mind, any statfement contained in a ‘document’ (which
can be any form of recorded information including video and audio recordings) 62 can be used as
that person’s evidence during the proceeding instead of that person having to give that same
evidence orally in court.163 However, the person must be available to give evidence during the
proceedings, and can be cross-examined by the other party.164

Once in court, certain witnhesses can be declared to be a ‘special withess’, which allows the court
to make arrangements in order to better accommodate that withess. 165 A person can be declared
a special witness if the court believes that the person would be disadvantaged as a witness
following normal processes due to 'a mental, intellectual or physical impairment’.1¢¢

The court or one of the parties to the proceeding can then seek fo make special arrangements
when that witness is giving evidence, such as:

e excluding the defendant from the court;

e obscuring the defendant from the witness’s view in court;

e excluding certain people from the court;

e dallowing the withess to be in another room;

o allowing a support person to be with the witness;

¢ video recording the evidence of the witness prior o the proceedings; and

e any other accommodations that the court considers appropriate, such as rest breaks, ensuring
the questions are kept simple, limiting the amount of fime the witness is questioned, and
directing the number of questions to be limited.16”

Queensland has also infroduced an ‘intermediary’ scheme, which is currently limited o
proceedings involving sexual offending against children.1¢8 For certain witnesses in such
proceedings, such as children or a 'person with an impairment of the mind’, the court can appoint
an infermediary at the court’s own inifiative or by application of one of the parties.¢?

The functions of an intermediary are to communicate or explain the questions being asked to
enable the witness to better understand the question, and/or to communicate or explain, to the
person asking questions, the answers given by the witness so that the person understands the
answers. 170

An infermediary comes from the infermediaries panel. All people on this panel must have a
relevant qualification, such as occupational therapy, psychology, social work or speech pathology,
and meet the requirements for professional registration, licensing or authorisation, as needed by
law. 171

A ‘person with an impairment of the mind’ is also considered a ‘protected witness’.172 In all
domestic violence offences, and other offences where the proceedings are not in the Magistrates
Court, 173 a protected witness cannot be cross-examined by the defendant directly.174

Cross-examination can only be undertaken by the defendant’s lawyer or, if the defendant does
not have a lawyer, the court will provide a lawyer for the cross-examination of the protected
withess. 175

162 Evidence Act 1977 (Qld) sch 3.

163 Evidence Act 1977 (Qld) s 93A(1).
164 Evidence Act 1977 (Qld) s 93A.

165 Evidence Act 1977 (Qld) s 21A.

166 Evidence Act 1977 (Qld) s 21(1)(b).
1¢7 Evidence Act 1977 (Qld) s 21A(2).
1¢8 Evidence Act 1977 (Qld) s 21AZJ.
1¢9 Evidence Act 1977 (Qld) s 21AZL(2).
170 Evidence Act 1977 (Qld) s 21AZM.
71 Evidence Act 1977 (QId) s 21AZV.
172 Evidence Act 1977 (Qld) s 21M.

173 Evidence Act 1977 (Qld) s 21L.

174 Evidence Act 1977 (Qld) s 21N.

175 Evidence Act 1977 (Qld) s 210.
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The Evidence Act also provides for certain protections against ‘improper questions’.176 The court
must disallow a question put to a witness in cross-examination or inform the witness the question
does not need to be answered if it is an improper question.177

An improper question includes a question that:

(a) is misleading or confusing; or

(b) is unduly annoying, harassing, infimidating, offensive, oppressive, humiliating or repetitive; or

(c) is put to the witness in a manner or tone that is belittling, insulting or otherwise inappropriate; or

(d) has no basis other than a stereotype (for example, a stereotype based on the witness’s age, race,
culture, gender, sex, sex characteristics, sexuality or mental, intellectual or physical disability).178

In deciding if a question is an improper question, the court considers several factors, including ‘any
mental, intellectual or physical disability fo which the witness is, or appears to be, subject and of
which the court is, or is made, aware’.17?

Ofther laws regarding victims

Penalties and Sentences Act 1992

Victim impact statements

The Penalties and Sentences Act 1992, which includes the general powers of the courts to
sentence offenders, 180 has within its sentencing guidelines the recognition of the harm caused to
victims of offending, '8! as well as the nature of the offence and how serious the offence was to the
victim, taking into consideration the information provided to the court through a victim impact
statement. 182

A victim impact statement is a written statement that states the particulars of the harm caused to a
victim by the offence.!83 Victims who can provide a victim impact statement are generally victims
who have suffered personal harm, or are a family member or dependant of a person who suffered
personal harm, 8 due to an offence against the person or a domestic violence offence. 185

A victim impact statement is used to inform the court of the impact of the crime on the victim
during the sentencing of the offender.8 The prosecutor for the offence is given the victim impact
statement so the prosecutor can inform the sentencing court of the impact fo the victim.187 The
prosecutor has the discretion to choose whether to pass on all or some of the details being
provided, having regard fo various factors such as the interests of justice, or causing unreasonable
delays. 188

A victim impact statement can be prepared by the victim or another person if the victim cannot
give the statement due to their age or impaired capacity.!® The victim impact statement can be
presented orally or in writing by the prosecutor or the person who prepared the statement.190 The

176 Evidence Act 1977 (Qld) s 20A.

177 Evidence Act 1977 (Qld) s 20A(1).

178 Evidence Act 1977 (Qld) s 20A(2).

179 Evidence Act 1977 (Qld) s 20A(3).

180 Penalties and Sentences Act 1992 (Qld) s 3.

181 Penalties and Sentences Act 1992 (Qld) s 9(1)(ca).

182 Penalties and Sentences Act 1992 (QId) s 9(2)(c)(i).

18 Penalties and Sentences Act 1992 (Qld) s 1791.

184 Penalties and Sentences Act 1992 (Qld) s 1791, Victims" Commissioner and Sexual Violence Review Board Act 2024 (Qld) s
38.

185 Victims' Commissioner and Sexual Violence Review Board Act 2024 (Qld) s 39.
18 Penalties and Sentences Act 1992 (Qld) s 179K.

187 Penalties and Sentences Act 1992 (QId) s 179K(1).

18 Penalties and Sentences Act 1992 (Qld) s 179K(2).

18 Penalties and Sentences Act 1992 (Qld) s 179L(1).

190 Penalties and Sentences Act 1992 (Qld) s 179M.
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purpose of the victim reading aloud their victim impact statement is to provide a therapeutic
benefit.19!

The lack of a victim impact statement cannot be considered as the offending having caused no
harm to the victim, 192 and it is not mandatory for a victim to prepare a victim impact statement.193

If a person is to read aloud their victim impact statement, the court may direct that certain
arrangements be made if appropriate, including:194

e the defendant be obscured from the reader of the victim impact statement;

e certain persons be excluded from the court;

e asupport person be present for the reader; or

e avideolink be provided so the reader can be outside the courtroom when reading the victim
impact statement.

Victims' Commissioner and Sexual Violence Review
Board Act 2024

The Victims' Commissioner and Sexual Violence Review Board Act 2024 establishes the Victims'
Commissioner to promote and protect victims' rights, confirms the charter of rights for victims, and
establishes the Sexual Violence Review Board to identify and review systemic issues in relation to
sexual offences.19°

The primary functions of the Victims’ Commissioner include:

e identifying and reviewing systemic issues relevant to victims;

e conducting research info matters affecting victims;

e addressing complaints regarding contraventions of the victims' charter;

e publishing information about the criminal justice system;

e promoting the victims' charter and the rights of victims, advocating for victims by making
recommendations and providing advice, fraining and information to various entities; and

e providing advice to the government on issues regarding victims and promoting victims’
rights.196

The Victims’ Commissioner is independent of government, and when performing their functions, the
Commissioner is required to have regard to various vulnerabilities of victims, such as their
disability.197

As noted above, one of the functions of the Victims’ Commissioner is fo address complaints that
there has been conduct inconsistent with the victims' charter.198

Such complaints can be made by ‘affected victims’, defined as victims who have suffered
personal harm or a family member or dependant of a person who has suffered personal harm, 99
due to an offence against the person or a domestic violence offence.20

Such victims can make a complaint fo the government, a non-government agency or the Victims’
Commissioner regarding an alleged breach of their rights under the charter.20!

191 Penalties and Sentences Act 1992 (QId) s 179M(4).
192 Penalties and Sentences Act 1992 (Qld) s 179K(5).
193 Penalties and Sentences Act 1992 (Qld) s 179K(6).
194 Penalties and Sentences Act 1992 (Qld) s 179N(2).
195 Victims' Commissioner and Sexual Violence Review Board Act 2024 (Qld) s 3.
196 Victims’ Commissioner and Sexual Violence Review Board Act 2024 (Qld) s 9.
197 Victims’ Commissioner and Sexual Violence Review Board Act 2024 (Qld) s 11.
198 Victims’ Commissioner and Sexual Violence Review Board Act 2024 (Qld) s 45.
199 Victims’ Commissioner and Sexual Violence Review Board Act 2024 (Qld) s 38.
ol
ol

o 0

200 Victims' Commissioner and Sexual Violence Review Board Act 2024 (Qld) s 39.
201 Victims' Commissioner and Sexual Violence Review Board Act 2024 (Qld) s 45.
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The Victims' Commissioner can assist the person with their complaint, 202 enquire into the issues, and
take steps to resolve the complaint, and can make recommendations relating to how the agency
or organisation should liaise with victims of crime.203

If the complaint cannot be resolved, the Commissioner can prepare a report about the actions
that should be taken to ensure that the agency or organisafion complies with the victims’ charter in
the future.204

The Charter of Victims' Rights is inclusive of various rights for affected victims, including how they
should be treated when communicating with any government or non-government entities.205

The victim has ‘general rights’, which include:

1 An affected victim will be treated with courtesy, compassion, respect and dignity, faking info
account the victim's needs.

2 The personal information of an affected victim, including the victim’s address and telephone
number, will not be disclosed unless authorised by law.
3 An affected victim will be informed at the earliest practicable opportunity about services and

remedies available to the victim.206

The victim also has the right to be kept informed regarding the criminal justice process, which
includes the provision of information regarding the following:

e the progress of the investigation;

e every major decision made, and the reasons for the decision, about the prosecution of the
accused;

e details of the accused person, such as their name, relevant court processes, diversionary
programs made available and the outcome of criminal proceedings;

e outcomes of bail applications and any conditions imposed;

e the frial process and being a witness; and

e making victim impact statements. 207

The victim also has the right to be protected from unnecessary contact, violence or infimidation by
the accused or their associates during a court proceeding, and the property of a victim held by
authorities is to be returned as soon as possible.208

The charter also includes the rights of ‘eligible persons’ (discussed in further detail below) under the
Corrective Services Act 2006 and the Youth Justice Act 1992 to be informed about a prisoner’s
status, and their opportunity to make written submissions to the parole board.20?

202 Victims' Commissioner and Sexua
203 Victims' Commissioner and Sexua
204 Victims' Commissioner and Sexua
205 Victims' Commissioner and Sexua
208 Victims' Commissioner and Sexua

| Violence Review Board Act 2024 (Qld) s 47.

| Violence Review Board Act 2024 (Qld) s 52.

| Violence Review Board Act 2024 (Qld) s 54.

| Violence Review Board Act 2024 (Qld) s 42.

| Violence Review Board Act 2024 (Qld) ssch 1 pt 1 div 1.
207 Victims' Commissioner and Sexual Violence Review Board Act 2024 (Qld) ssch 1 pt 1 div 2.
208 Victims' Commissioner and Sexual Violence Review Board Act 2024 (Qld) ssch 1 pt 1 div 2.
209 Victims' Commissioner and Sexual Violence Review Board Act 2024 (Qld) s sch 1 pt 2.
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Corrective Services Act 2006

As noted above, the Corrective Services Act 2006 includes provisions regarding ‘eligible persons’
who are entitled to receive certain information regarding prisoners.

Prisoners who have been sentenced to imprisonment for a violent or sexual offence, and certain
prisoners under the Dangerous Prisoners (Sexual Offenders) Act 2003, can be subject to the ‘eligible
persons register’.210

An eligible person can include:

e a person against whom the prisoner committed the offence; 21

¢ animmediate family member of a deceased victim of the offence;212

e a person whose safety could be in danger due to there being a history of violence by the
prisoner against the person, or the person’s connection with the prisoner’s offending;2!3

e a person who has a domestic violence order in force against the prisoner, or who is at risk of
domestic violence from the prisoner;214

e for certain homicide offences, where an immediate family member of the victim, due to the
impact of the offence on the person, or if that person may be in danger.21

The Queensland Government website includes information regarding eligible persons at
https://www.qgld.gov.au/law/your-rights/victim-rights-and-complaints/victims-reqgisters/adult.

If the eligible person is a person with impaired capacity (as defined in the Guardianship and
Administration Act 2000),2'¢ their guardian or an atforney under an enduring power of attorney is
the eligible person, and the guardian or attorney can be registered instead of, or as well as, the
person with impaired capacity.21”

An eligible person is provided with the following information about the prisoner:

(a) the prisoner’s eligibility dates for discharge or release;

(b) the prisoner’s date of discharge or release;

(c) the death of the prisoner and, if the prisoner died while detained in a corrective services facility,
the date of death;

(d) the escape of the prisoner and the date of that escape;

(e) details of a change of name of the prisoner registered under a law of the State about births,
deaths and marriages;

(f) the fact, and date, of any particular circumstances relating to the prisoner that could reasonably
be expected to endanger the eligible person’s life or physical safety;

(g) for a no body-no parole prisoner—whether a no cooperation declaration is in force for the

prisoner.218

Corrective Services may also provide additional information to the eligible person if it is thought
appropriate, including the location of the prisoner, the length of term of imprisonment, and any
details of other orders that the prisoner may have.21?

210 Corrective Services Act 2006 (Qld) s 321(1).

211 Corrective Services Act 2006 (Qld) s 321(2)(a).
212 Corrective Services Act 2006 (Qld) s 321(2)(a).
213 Corrective Services Act 2006 (Qld) s 321(2)(b).
214 Corrective Services Act 2006 (Qld) s 322.

215 Corrective Services Act 2006 (Qld) s 323.

216 Corrective Services Act 2006 (Qld) sch 4.

217 Corrective Services Act 2006 (Qld) s 323A.

218 Corrective Services Act 2006 (Qld) s 324A.

219 Corrective Services Act 2006 (Qld) s 325.
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Youth Justice Act 1992

If an offender was sentenced under the Youth Justice Act 1992 (generally if they were sentenced
as a child), a separate ‘eligible persons register’ for victims is found under this legislation.

Similar to the register under the Corrective Services Act, a child in detention (a detainee) under the
Youth Justice Act for a violent or sexual offence can be subject to an ‘eligible persons register’.220

A person can be registered fo receive information about a detainee if they are the victim of the
offence or an immediate family member of the deceased victim.22! A parent of a victim or an
adult with a guardian or attforney appointed under an enduring power of attforney can also apply
to be an eligible person.222 Another person whose life or physical safety is endangered due to the
detainee’s history of violence to the person or a connection between the person and the offence
can also apply to be an eligible person.223

An eligible person can be provided with the following information about a child:

the transfer of the child to another jurisdiction or to another corrective services facility;
the length of detention;

when the child is eligible or due for discharge or release;

granting of leave of absence for the child;

if the child is unlawfully at large; or

the death of the child.224

Mental Health Act 2016

The Mental Health Act 2016 includes provisions related to victims of offences when accused
persons are diverted out of the criminal justice system and into the forensic mental health system.

The Mental Health Act contains its own definition of ‘victim’, which includes the victim of an
unlawful act, the close relative of such a victim, or another individual who has suffered harm due to
the unlawful act committed against a victim.225

A set of guiding principles are set out in the Mental Health Act in relation to victims:

(a) the physical, psychological and emotional harm caused to the victim by the unlawful act must be
recognised with compassion;

(b) the benefits of counselling, advice on the nature of proceedings under this Act and other support
services to the recovery of the victim from the harm caused by the unlawful act must be recognised;
(c) the benefits to the victim of being advised in a timely way of proceedings under this Act against a
person in relation to the unlawful act must be recognised;

(d) the benefits to the victim of the timely completion of proceedings against a person in relation to
the unlawful act must be recognised;

(e) the benefits to the victim of being advised in a timely way of a decision to allow a person to be
treated in the community must be recognised;

(f) the benefits to the victim of being given the opportunity to express the victim’s views on the impact
of the unlawful act to decision-making entities under this Act must be recognised.?2¢

The Mental Health Act also includes provisions relating fo informing victims regarding the progress
of an accused person through the forensic mental health system, as well as the ability for victims to
provide victim impact statements.

220 Youth Justice Act 1992 (QId) s 282A(1).

221 Youth Justice Act 1992 (Qld) s 282(2).

222 Youth Justice Act 1992 (Qld) s 282BA(1).
223 Youth Justice Act 1992 (Qld) s 282BA(1)(c).
224 Youth Justice Act 1992 (Qld) s 282F.

25 Mental Health Act 2016 (QId) s 6(1).

26 Mental Health Act 2016 (QId) s 6(2).
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If an application is made to the Chief Psychiatrist, a victim can also receive ‘information notices
that provide information about an accused person.227

The application to the Chief Psychiatrist must be submitted on an approved form, state whether
the applicant or another person (the applicant’s nominee) will receive the information, and be
accompanied by a statutory declaration by the applicant or their nominee that they will not
publish the information received.?28

If the application is approved by the Chief Psychiatrist, the victim can receive the following
information regarding the accused person:

e information about reviews of forensic orders, freatment support orders, or fitness for frial;

e information about transfers of the patient out of Queensland;

¢ information about decisions made by the Mental Health Review Tribunal;

e information about appeals in the Mental Health Court;

¢ information regarding the patient’s absence from an authorised mental health service; and

e otfherinformation such as the name of the authorised mental health service responsible for the
patient, fransfers fo another authorised mental health service or the forensic disability service,
and other decisions regarding transfers or revocations of orders.?2?

Information regarding any specific treatment or care being provided to the accused person, or the
address where the person lives, is not disclosed to a victim.230

If the Mental Health Court finds a person was of unsound mind or unfit for trial, a victim or a close
relative of the victim can provide a victim impact statement to the Mental Health Court.

The victim impact statement can include views about the risk of the person to the victim or a close
relative and a request that the person not contact the victim, close relative, or any other person.231

The Mental Health Court ‘may place the weight on the victim impact statement it considers
appropriate’ when making its order.232

When the Mental Health Review Tribunal is reviewing a forensic order or freatment support order, it
must also consider victim impact statements.233 The tribunal also places weight on the victim
impact statement that ‘it considers appropriate’.234 Victim impact statements to the fribunal can
also include a request by the victim or close relative for the person to not contact the victim, close
relative, or any ofther person.23% A victim impact statement can be presented to the fribunal, even if
one was not presented in the Mental Health Court.23¢

Domestic violence legislation

Domestic and Family Violence Protection Act 2012

The Domestic and Family Violence Protection Act 2012 provides protection for a person against
domestic and family violence where a ‘relevant relationship’ exists between persons.237

Domestic violence can include behaviour or a pattern of behaviour that is:

227 Mental Health Act 2016 (Qld) s 27.

228 Mental Health Act 2016 (Qld) s 318(2).

29 Mental Health Act 2016 (Qld) s 320, sch 1

20 Mental Health Act 2016 (QId) s 320(4).

21 Mental Health Act 2016 (QId) s 162(2).

22 Mental Health Act 2016 (Qld) s 165(2).

23 Mental Health Act 2016 (Qld) s 432(1), 464(1).
24 Mental Health Act 2016 (Qld) s 530(2).

25 Mental Health Act 2016 (QId) s 742(2).

26 Mental Health Act 2016 (Qld) s 742(3)

27 Domestic and Family Violence Protection Act 2012 (Qld) s 8.
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physically or sexually abusive;

emotionally or psychologically abusive;

economically abusive;

threatening;

coercive; or

in any other way controlling or dominating of the second person and causes that person fear
for their or another’s safety or wellbeing.238

Behaviour, or a pattern of behaviour, can occur over a period of time, may involve more than one
act that when considered together is abusive, threatening or coercive or causes fear, and is fo be
considered in the context of the relationship.23

A ‘relevant relationship’ must be:240

e An ‘infimate personal relationship’ which is:24!

o a ‘spousal relationship’, which exists between
=  Spouses;
= De facto partners;
= A former spouse; or
= A parent, or former parent, of a child of the person.

o An ‘engagement relationship’, where two persons are or were engaged to be married

to each other; 242 or
o A ‘couple relationship’, where two persons have or had a relafionship as a couple.243

e A ‘family relationship’, where two persons are or were a relative of the other. 244 A ‘relative’ can
be someone who is ‘ordinarily understood to be or to have been connected to the person by
blood or marriage’, 245 or someone either person regarded themselves as a relative;24¢ or

e An ‘informal care relationship’ which exists where a person is dependent on another person (as
a carer) who provides assistance in an ‘activity of daily living’ such as dressing, grooming,
preparing meals and shopping.24 However, an informal care relationship does not exist
between a child and a parent, or if the care is provided under a commercial arrangement.24

There is some acknowledgement of disability in the legislation, and how it may cause certain
vulnerabilifies. In administering the legislation, a principle that must be followed is that people have
characteristics that may make them parficularly vulnerable to domestic violence, and responses
should consider such characteristics, which include a person’s disability.24?

When considering who in a relationship needs protection and deciding who a domestic violence
order is made against, disability must be taken into account as a characteristic that would make a
person most in need of protection.250

When a domestic violence order is made, the court is to ensure that both parties understand the
order.25! This can include the court using services to assist in this process, including disability case
workers to explain the order to a person with disability.252

28 Domestic and Family Violence Protection Act 2012 (Qld) s 8(1).
29 Domestic and Family Violence Protection Act 2012 (Qld) s 8(2).
240 Domestic and Family Violence Protection Act 2012 (Qld) s 13.

241 Domestic and Family Violence Protection Act 2012 (Qld) s 14.
242 Domestic and Family Violence Protection Act 2012 (Qld) s 17.
243 Domestic and Family Violence Protection Act 2012 (Qld) s 18.
244 Domestic and Family Violence Protection Act 2012 (Qld) s 19(1).
245 Domestic and Family Violence Protection Act 2012 (Qld) s 19(2).
246 Domestic and Family Violence Protection Act 2012 (Qld) s 19(4).
247 Domestic and Family Violence Protection Act 2012 (Qld) s 20.
248 Domestic and Family Violence Protection Act 2012 (Qld) s 20.
242 Domestic and Family Violence Protection Act 2012 (Qld) s 4(2).
25 Domestic and Family Violence Protection Act 2012 (Qld) s 22A(2).
251 Domestic and Family Violence Protection Act 2012 (Qld) s 84(1).
252 Domestic and Family Violence Protection Act 2012 (Qld) s 84(4).
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